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Decriminalization of Adultery
— Explaining No. 554, Justice of the Constitutional Court

Cheng, Chin-Feng
Abstract

America, Japan and countries in Europe have decriminalized adultery.
Article 239 in the criminal code of Taiwan establishes that during a marriage,
a spouse engaging in sexual acts with a third party will be penalized for
adultery. Is this code unconstitutional in its use of public power to limit the
people's sexual rights? This study discusses all facets of the issue. This study
holds that adultery breaks the contract of fidelity in a marriage agreement,
and this does not cause essential damage or danger to the rights of other
individuals. Additionally, the statutory punishment for adultery does not pose
much threat with a sentence less than one year and common judiciary sentence
less than six months with a transferable monetary fine. Also, non-penetration
or attempts are not punishable; it is difficult to acquire evidence proving the
accused guilty unless the accused admits to the crime. Criminalization of
adultery does not specifically protect legal rights, and the penalty lacks con-
stitutionality, necessity and validity; under the principles of constitution, this
penalty should not be in effect. This is why article 239 of criminal code
violates article 23 of the constitution and should be considered void. In
addition, this also brings up the issue of unequal punishment contingent upon
the gender of the accused; to avoid these pitfalls the decriminalization of
adultery is a necessity.
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