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Compensation for Wrongful Convictions in American Law
— From Torts to Just Compensation
Fa, Sze-Chie

Abstract

For wrongfully convicted individual in United States, traditional tort law
claims, such as malicious prosecution, and Section 1983 of the federal law
provide legal remedies and compensation. In addition, twenty-one states have
adopted wrongful conviction statutes providing compensation for individuals
wrongfully convicted and incarcerated. However, due to various reasons,
claims based on those remedies are almost universally unsuccessful. As a
result, some American legal scholars have proposed a new methodology for
providing compensation to the wrongfully convicted. The new methodology
suggests that the federal Just Compensation Clause can be used for providing

appropriate remedies and compensation.
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7 John Martinez, Wrongful Convictions as Rightful Takings: Protecting "Liberty-Property", 59 HASTINGS L.J.

515 (2008).

8 Edward Connors et al., Convicted by Juries, Exonerated by Science: Case Studies in the Use of DNA Evidence
to Establish Innocence After Trial, U.S. Dep't of Justice, Nal't Inst. Of Justice iii (1996).
9 Samunel R. Gross et al., Exonerations in the United States 1989 Through 2003, 95 J. CRIM. L. & CRIMINOL-

OGY 523, 523-24 (2005).
10 Id.

11" The Innocence Project, Facts on Post-Conviction DNA Exonerations, http://www.innocenceproject.org/

Content/351.php (last visited June 14, 2009).

2 4748 (3£1) X » & 31 - EDWIN M. BORCHARD, CONVICTING THE INNOCENT (1932).
13 BARRY SCHECH ET AL., ACTUAL INNOCENCE: FIVE DAYS TO EXECUTION AND OTHER DISPAT-

CHES FROM THE WRONGLY CONVICTED (2000).
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14 Broughton v. State of New York, 37 NY2d 457 (NY Ct App 1975).
15 Restatement (Second)of Torts 653 (1977): "A private person who initiates or procures the institution of criminal

proceedings against another who is not guilty of the offense charged is subject to liability for malicious prosecu-

tion if (a) he initiates or procures the proceedings without probable cause and primarily for a purpose other than

that of bringing an offender to justice, and (b) the proceedings have terminated in favor of the accused."

16 Broughton, 37 NY2d at 451.

17" Brandon L. Garrett, Innocence, Harmless Error, and Federal Wrongful Conviction Law, 2005 WIS. L. REV.

35, 50-51 (2005).

18 Restatement (Second) of Torts 682 (1977): "One who uses a legal process, whether criminal or civil, against

other primarily to accomplish a purpose for which it is not designed, is subjected to liability to the other for harm

caused by the abuse of process."

19 Howard S. Master, Note: Revisiting the Taking-Based Argument for Compensating the Wrongfully Convicted,

60 N.Y.U. ANN. SURV. AM L. 97, 105 (2004).
20 42 U.S.C. §1983 (2000).
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21 Albert B. Lopez, $10 and a Denim Jacket? A Model Statute for Compensating the Wrongly Convicted, 36 GAL.

22

23
24
25
26
27
28

29

L. REV. 665, 690 (2002); Adele Bernhard, When Justice Fails: Indemnification for Justice Conviction, 6 U.
CHI. L. SCH. ROUNDTABLE 73, 86(1999); Master, supra note 19.

§1983 entitled "Civil Action for deprivation of rights," states "Every person, who, under color of any statute,
ordiance, regulation, custom, or usage, of an State or Territory of the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges or immunities secured by the Constitution and laws, shall be liable to the party injured
in an action at law, suit in equality, or other proper proceeding for redress."

Elkins v. United States, 364 U.S. 206 (1960).

Screws v. United States, 325 U.S. 91, 101-08 (1945).

Lopez, supra note 21, at 691.

Illinois v. Gates, 462 U.S. 213, 238 (1983).

Master, supra note 19; Orsatti v. N.J. State Police, 71 F.3d 480, 484 (3d Cir. 1995).

52 State. 438 (1938).

Bernhard, supra note 21, at 92; Adele Bernhard, Justice still Fails: A Review of Recent Efforts to Compensate
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Individual who have been Unjustly Convicted and Later Exonerated, 52 DRAKE L. REV. 703, 708 (2004); Lo-

pez, supra note 21, at 704-21.
30 18 U.S.C. §§ 729-32 (1940).
31 28 U.S.C. § 1495.

32

33

34

35

36

28 U.S.C. § 2513 (a) states that "Any person suing under section 1495 of this title must allege and prove that:
(1) His conviction has been reversed or set aside on the ground that he is not guilty of the offense of which he
was convicted, or on new trial or rehearing he was found not guilty of such offense, as appears form the record
or certificate of the court setting aside or reversing such conviction, or that he has been pardoned upon the stated
ground of innocence and unjust conviction and (2) He did not commit any of the acts charged or his acts, deeds,
or omissions in connection with such charge constituted no offense against the United States, or any State, Ter-
ritory Or the District of Columbia, and he did not by misconduct or neglect cause or bring about his own pros-
ecution."

28 U.S.C. § 2513 (b).

United States v. Brunner, 200 F.2d 276 (1952); United States v. Keegan, 71 F.Supp. 623 (1947); Weiss v. Un-
ited States, 95 F.Supp. 176 (1951).

28 U.S.C. § 2513 (e).

Marsh v. United States, 48 FRD 315 (1969).
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37 Cal. Penal Code § 4900-4906 (1982)(enacted 1941)(California); Wis. Stat § 775.05(1993)(enacted 1943)(Wis-

consin).
38 Martinez, supra note 7, Appendix.

39 Me. Rev. Stat. Ann. Tit. 14 § 8241 (2)(c)(West Supp. 1999); Md. Code Ann., State Fin. & Proc. § 10-501(b)
(2001); N.C. Gen. Stat. § 148-82(1999); Tex. Civ. Prac. & Rem. Code. Ann. § 103.001(4)(Vernon 1997) ( %

TR R -

4 E.g. D.C.code Ann. § 2-422(2001); N.Y. Ct. CL. Act § 8-b(3)(b)(McKinney 1989); Ohio Rev. Code Ann. §
2743.48(A)(4)(West 1994); Tenn. Code Ann. § 9-8-108(a)(7)(1999).

41 N.H. Rev. Stat. Ann. § 541-B:14(II)(1997).
42 Bernhard, supra note 21, at 105.

43 N.Y.C.P.L.R. 8-b(McKinney 2006) ; W. Va. Code Ann. § 14-2a(g)(Michie 2000).; Md. Code Ann., State Fin.
& Proc. § 10-501(West 2006); D.C. Code §§2-421 to 423 (2006).

4 N.Y. C.P.L.R. 8-b(McKinney 2006).
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45 Cal. Penal Code § 4904 (West 2001).

46 N.H. Rev. Stat. Ann. § 541-B:9 to :14(2006); Wis. Stat. § 775.05(2006).

47 Ohio Rev. Code Ann. §2743.48(West 2006).

B RIBE G E-HIIFEE 0 A ZB AN RERAM RN ZZPI KT % &84 - (Bernhard,

supra note 21, at 105-106. )
49 Master, supra note 19, at 107.
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o 'm25-
51 28 U.S.C. §2674 (2000).
52 28 U.S.C. §2680 (2000).
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53 28 U.S.C. §2680(h).

54 28 U.S.C. §2680(a).

55 Alaska Stat. § 09.50.250(1)(2004 & Supp. 2005); id. § 09.65.070(d)(2); Ariz. Rev. Stat. Ann. 12-820.01
(2003); Cal. Gov' t Code § 820.2(West 1995); Conn. Gen. Stat. Ann. §52-557n(a)(2)(B)(West 2005); Del.
Code Ann. tit. 10, §§ 4001(1), 4011(b)(3)(1999 repl.); Ga. Code Ann. § 50-21-24(2)(2006) ; Haw. Rev. Stat.
§ 662-15(1)(1993 repl. & Supp. 2004); Idaho Code Ann. §6-904(1)(2004); 745 III. Comp. Stat. Ann. §10/2-201
(West 2002); Ind. Code Ann. § 34-13-3-3(7)(West 1999 & Supp. 2006); Iowa Code Ann. §§ 669.14(1), 670.4
(3)(West 1998 & Supp. 2006); Kan. Stat. Ann. § 75-6104(e)(1997 & Supp. 2005); Ky. Rev. Stat. Ann. §44.073
(13)(a)(LexisNexis 1997 repl. & Supp. 2005); id. § 65.2003(3)(d)(LexisNexis 2004repl.); La.Rev. Stat. Ann.
§9:2798.1(B)(1997); Me. Rev. Stat. Ann. tit. 14, §§ 8104-B(3), 8111(1)(c)(2003); Md. Code Ann., Cts. & Jud.
Proc. § 5-507(b)(1)(LexisNexis 2002 repl.); Mass. Ann. Laws ch. 258, § 10(b)(LexisNexis 2004); Minn. Stat.
Ann. § 3.736, subdiv. 3(b)(West 2005); id. § 466.03, subdive. 6 (West 2001 & Supp. 2006); Miss. Code Ann.
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