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A Study on the Applicable Law of Products Liability
Lin, Yih-Shan
Abstract

“Products liability” refers to civil liability for injuries caused by defective products. It is
today recognized as having important international dimensions, for there literally are no physical
boundaries that a given consumer product may not cross during the course of this manufacture,
marketing, distribution and ultimate use by the consumer. The consumer usually places his health
and well-being in the hand of the foreign entity that may be an individual, a local company, or
even a multinational corporation. If the issue is litigated, the determination of the applicable

law will be a necessary part of the process. Foreign-related parties need to clarify their
mutual obligations in the light of the law to govern them.

"Products liability" generally covers several different theories of liability — including
negligence, breach of warranty so-called strict liability, and misrepresentation — which are not
mutually exclusive but can be combined in the same lawsuit. When a court is considering the
meaning and extent of a connecting factor, it applies the rules laid down in forum law, as part
of its rules of private international law, to resolve this issue. It is clear that the nature of our
rules of private international law is such that there can be two kinds of choices involved in the
determination of the relevant rule to be applied to a product liability case. As contractual
obligations arise from the voluntary agreement of the parties, private international law rules
extend that freedom to choice of the applicable substantive law. When we turn to another major
area of the obligations of tort, the parties cannot choose the law to govern their liability in them.
Such choice cannot be made because of differences in nature between contractual and tortious
obligations. This study leads us to ask how far private international law permits products liability
in choice of law, but is also conceals the fact that private international law rules may involve
different kinds of choices.

All of products liability which raises choice of law issues just given involves a degree of
concern over the legality or effectiveness of future conduct. Some countries profess great interest
while other countries profess little or no interest in protecting the product consumer from injury,
death, damage or economic loss. The consequence is a profusion of confusion with little
predictability as to whether the consumer or the foreign entity will prevail. The majority wish
to avoid the difficulties which may arise and which private international law rules are designed
to resolve. Choice of law rules should be designed to fulfill this prophylactic role. This is why
choice of law in products liability is so important.



Hil BAERNEATEERE TR AARE IO RAR A BEEE 3

ZoHI B
AT AR BIBEE 2 B > 25 B A 5 4

B MEMIEEES  EREAEERNEH
BB - Em IRtk sy
B Ry LT 22D o 1 FR AN Ry 1 U 2
B LEEIRE > HEREHEEEANBEL
EES] > AR INR S EAER (2
PRAN > B TR S B RS SN AT - 1R
HEPRR I P B P B A5 TG A B B

ARSI E R p o S A\ MR
FTHEH 8. S TEINER - RS BIAHRH < LB -
B~ FIP R o i BOE N B EHERIE S
FIEART G EL oA - [F)Hy 3 P B il f2 i
af B o JUIRE ST R P it RS N B R YRR
L3 BT R R B o SRR

AL~ P SIS\ BB L T B

MRS TRa 288 » Ean s %
B MfaksEnn - BikdRET ~ NEER K
FERES RN ST S REHEE L
HE S - BRSNS
T EmLUE ROt R B & SOl BB
%o

ipd i BOE N B R E R - fER
FEEaafErp o EA Y =B M EE
G o Bl— ~ @ E M (Negligence) — ~
IR EF (Warranty Liability ) = ~ &%
B (Strict Liability ) > $Z4035MA T -

—  @XEE

o B EES (Negligence) B 0»
ZIRRE (a state of mind) - EICELHE » &
R TR RIECHZER - TR ACERES -
i AT R B MR 8GE & DU - i H
Donoghue v. Stevenson —Z % ' > WL EAE
T R PN L i IRRE - 1 R J VAR T T Ry i —
fé (specific tort) -~ B2 L& SR Z S
i A\ 522 HIBEE - BIROE AT |
S WEIENLIREE - REEMA
ZA1THy (Conduct) - X{F Blyth v. Birming-
ham Waterworks Co., > —Z<H1 > Alderson B.
BEfEL TEk s R AEEEZA
P E Ry AT R ANy » B— R BEAHEEZ
N Fs NE Ry AT R By 2 38, » Lord
Wright £ Loohgelly Iron and Coal Co., v.
M'mullan * —%dt - JREE  TEAS S 0
KB SERATEEZNE AR
o HGPRESCE A N TR 2665 - T
i NZHIBE 2T, - Bz @k
RE > CHITRAZTBIRE » T RA
LB EERE -

FHATE S b BUER B TEE AR
EHiR 0 B RS YR E RS E H (Freedom
of Contract) K # #J B 1% (Privity of Con-
tract) ZHEmTT - UGG ER EA B
BRIBRC EZ NEE » B REAEZER
KIBAGRC EZ N - BERIFRIEZE sl A2 18

bz BB - R THSCET I 2 ek S e Y
{bL3#)= ( Contracts of Adhersion) Z] TN
S EK) s ISR S - #EbERE 2k

Donoghue v. Stevenson, 1932, A. C. 562.

[ N S

AHE ) AFH R -

EFEAREtwe s+ —+ 7 TR+ &gk

Blyth v. Birmingham Waterworks Co., 1856, II Ex. 781.

Loohgelly Iron and Coal Co., v. M'mullan (1934)A. C. 1a, 25.
MEAZ R ERMEITHFBEL F—ORLASRK -
AP AL 3 R R B A B ek (



4 FEEFE 55 4% 3K

Mg

HEHE R — EARRE > fla—/\H 4AE
Winterbottom v. Wright ¢ —Z&dh » EERIZT A
5 2 Bl 15 R R B B AR LR - A
HEADAEERT -

e 22— N T AT B i B2 L Thomas
v. Winchester’ —Z<rH1 » AT T T B2HGBALR
LIFRI - ZEER S (BEERE ) kAT
Ry > DI g A H s o Hhgg s -
REEEEEGES  SREEZEE L2
BE - ZEEEWRR o Mot SR AR  Ea
SR B A SOl s E A faka ik # (Tmmedi-
ately or Inherently dangerous to life or health )
SLEF B N & A SRS R BA R - BEPT AR
HEEMEEEESE® - HREE Gk
e B it o W B RS — B 2 AR IRBE
ZIMER - MEALZ T REFEERE
o o B R R B AN E A R A [ B
EfGkg At - LR S AE R B E
e <2 N\ BLELE R R B B BB IR
BSOS RGN E A E AT -

H—FEE 2 —JL—/N4 > Macpherson
v. Buick Motor Co., ° #| TR IBEFE
A SRS EREE A BEE 2R
AT 5t = PR e i o O 7 T 2 B - R
RIRHERLG G S B RFERE RS - H
W PR - BUE R OR B E R RIR

RZBE=ZNCEE  ERAE N EASZE
KB Gk bl > WEEE - &~ BB
BRIEYSE S MR AN B Ll b 2 2 i
IR R - (HARZEFE A EE Cardozo
ARk - TREARGHIEEE M ER > |
5 RIELE N E S A B - Hfabs kBl
e S WPTREfEkE R o AR —Y)R
o BEE - RIBLER AT L2 E M o WA
LLERG B IAT R AR - BAEEER
BN BMEREAARARR  IEAE - |
EEHAGIEE T TS RAE T
i BAERZ R . ER

—IBmERSEE

P LS A E K E A (Negligence ) 22
37 BER R T AL AR AR (Privity of
Contract) ZJ Al » {HEABLE A AN HA KR
RZEHE =N B E IR AT AR 2 HE > R
135 RIG(E 5 MEJR AN | - 2T/ AR RERER
HESCEE - NI Fo TIREHE &
gt 0 EEER YR T R E0E ANk E
E B GRS % - MEESRBRHE - B RER
H{T (Warranty Liability ) © #E{F & (T4 REHH
AEREFEBURERES > AIERERE
HACERFR  ERERERCHEN
FEE Sl

Thomas v. Winchester (1852,6 N. Y. 397).

o 0 9

Winterbottom v. Wright, 152 Eng. Rep. 402 (Ex.1842).

TREME AR REATERAFHMRE F-OLASH -
Macpherson v. Buick Motor Co., 217 N. Y. 382., 11 N.E.1050 (1916).

10 2B k% &-F Cardozo A FR4 > RRABBOE -~ FIREREN - FRA-L—-—AFE-R
ZEFREEAR@NRSEREET A Z R E AN EAFEBARDEREE o AHARRHEITS
7% % Palsaraf v. Long Island R. R. Co., (1928) 248 N. Y. 339, 162 N. E. 99R. Hynes v. New- York Central
R. Co., (1921) 231 N.Y. 229, 131 N.E. 898 %y & & # #; ;% % De Cicco v. Schweizer (1917)117 N. E. 807 221

N.Y. 431 — K M) b -
RS H-OANASM -



Wil FHARMEARERRELRE—HFRAAR AR AL BES S 5

OUIRERELE

K 38 B — pd vk 2 #LE (Uniform
Commercial Code) - FegBARIEHRE (Ex-
press Warranty ) J545HI & A B & 2 G R
= H 2 WY (affirmation of fact) -~ 77 Z&
(Promise ) ~ B¢ ¥ i fiiaft (description of
goods ) - B LIRS SR A (sample or mod-
el) XREE I - RS ERC —
o RIH BN A R L p o B P e
o ~ i~ RS AT -
OBURERELE

el T BURILR o TR RIS
BRI R E A - HEBRERATER T
HE AN FARRE 2 ABURBREEAR
BAESHE - E AMISLUR R R - T
AEREEA S WHBEZ N RE - &
AN FHRE R AL © B — RS R R
R Ry TP TEE R E  (Merchantabi-
lity) ZBRYEDR KR E HAY (Particular Pur-
pose) ZBURHECR —fH ; [LAMERA T HIE A
FrE Bk, - fER—EHEEF - INEH
FIABRIE R o 2253l fA T

O E &g a8 PSR
e " ATEE AL E ) ? EEERTE

H
B REmE o A HEENYEAYE
sV EER S AR HEENYS
BRESE & ) — R BGE S B Z H A #

HiE > BESNYBEHELEE © - mx
B i i it € v (The English Supply of Goods
Act) J%y  FFEEZ NZHEMEHE—KH
M NSR EZ AN EE
BnTfghy "o EHE G A E o o M
INED EER M EE TR SRS - fy
fEok FofiFam o KB —RaE ARE - N
PATEER A E | ZARHE 1 (a)H B R
FiT 5t 2 18 T2 AE AT (0) AR s N ZE VN
SR — M S22 B () ZH B s i R i o
— i HU(DIEEE TR Z 2R - 2 SRR
LB 0 LB B [ E A E R
TR ~ SR B (o) AR B AR E 1T R
B~ AT R (OB SR AP
HEEECH R E Z KR AR YIRERT -
Q)FfE HIZ HE &

¥ HIY (Particular Purpose ) &7 &% »
Al Ry IR R EL R A BT B EREANE
2 NFTHEE < Frfd ok - IR B R R ol o
e o HRAE P& > SEBIHTE— R sk It
PR © o R EAE R —i%
Bl HRAEN » S IR B 38 . R
P &Y % (English Supply of Goods
Act, Implied Terms ) ' » & Kb 1HE & %
PR AR BB REE " R
S o

12 Uniform Commercial Code ( ¥A F f§#%.2% U.C.C.) S. 2-313(1)

13 See Williston, on Sales, P. 606.
14 U.C.C.S. 2314 (2).

15 See Grant v. Australiar Knitting Mills, (1936) A. C. 85 at P. 99 (Aust.P.C.)

16 See D. Yates, "The Supply of Goods (Implied Terms)Act 1973", (1973)J. Bus. L. 135.

UV F 5B LE REBRHREEZIHE FATEMSGE: "X BEHEEREFITRILX
(' The Consumer Products Warranties Act, Saskatchewan) | o

18 See J. S. Ziegel, "Report of the Ontario Law Reform Commission on Consumer Warranties and Guarantee in
the Sale of Goods" (1973), 22 Int. & Comp. L. Q. 363 ( »A F f§#% %4 Ontario Warranties Report) .



6 FEEFE 55 4% 3K

Mg

= EBXEE

WKETAT I - R BRI X R T H
CEEZSA] -+ BME AT RARE R A A -
FELIRZ TR RTINS B0 - 6B H LT -
AR A HOE GRS - A EFERMA - IR
NEBEEEE - 5/ U EA £ (In-
dividualism > Y F5 B T 3= # — Laissez Faire
Theory ; B¢ H ¥ % — Liberalism ) /3 EH
NZEY) B Ry B i N RS E RS
i 7 e

RETIUHARCLARE - RO ERE
SRR ZEARREAE A - DI b S 2E0Y
BN - PIANTERS TR ~ SIEERLE
TROSIE R R AR D2 S H AR 2R - Mt
REREECRHE CEE SR TS
= ANz el IHMERARY - KA &R
WG M - R TEA R R A
R SRS I T RE =N SRS EE Rk
E2ZE  ShFH S ? Mt &L 25
NI =08 - S IREE & 2 P R L ?
PEBEAE(E A FE2RESMRES » EAEENEL
IR it & ERENEEmA > - MiEFEsH
OSBRI R RERART - S AL EAAT - HE
FERF(R  HEATE & TER « Fragnk & 37
B At g LR AL E - H
FT e BB MEH 2o b - 1282800 0 WO Y

DEABEFEERIMAELABEEER ) S BE
<o fSEA A EROE R T EERME

e B R B ) Ry E R R
B HFEMAES » IRMBZER RS 2 B2
Rt & rabesads - HARRIIKERA
 fa b it S EEE (0fkkE A=)
e > WEEEFEGE EEEEREEES -
IRETETE - 2 W2 BA S b i Sk
T8 s B s T Ry - HH I HAGE R
& ik Sttt R e R R HE
TRk R

MAEEBAS | - EF—JL—=% > Ma-
zetti v. Armour & Co., ? —ZH » A E 5 E
F289RA4% , (Privity of Contract) 7 J&HI
AR R "SRR EE 28BS - E—L
VUPU4E » Escola v. coca-Cola Bottling Co.,* —
Z< > Traynor 2B B - BLERGRH Bk
ZrEE R TS L BHAEZ A ROk A
B HEUEIRER - HIEE AL ET -
R—TAROFEMN - EBIER R E R R E
R LG [ ESE A AT - #e Ry Ik o FL Rl
HIBFERRER AR ERFFEN - FHZ
H|f#] Henningsen v. Bloom-field Motor Inc.”
o JIIRREE TSR B AR - [
IRf > eS8 A ME R Prosser AU AEHRE R EEEE
RS B BR TEEREBEEREFR CE YW
< ¢ The Assault upon the Citadel, Strict Liabil-
ity to the Consumer ( [ A 225 T 58 HUf%
Ry © RIS ) - FURMEE T EAIRIGR
( Privity of Contract ) H 3.2 3 €8 R Ui 82311
JERR . DLRFREEEE AT INEE - R e R

9 RRERAREZEL R F_t+=8"-
0 kKRFEEFREBAL FELE-_+A-

2 MR B A FRET—8 (EHE) -

D g % ERHATA ML > F - A AW .

23 Magzetti v. Armour & Co., 75 Wash, 622; 135 Pac. 663 (1913).
24 Escola v. Coca-Cola Bottling Co., 24 cal. 2d 453, 461; 150p. 2d 436, 440 (1944).
25 Henningsen v. Bloomfield Motor Inc., 32 N.J. 358; 161A, 2d. 69 (1960).



Hil BAERNEATEERE TR AARE IO RAR A BEEE 7

R SRR o MEIE R R T R
B, (Strict Liability) FA# @ FER—L
NHEHTE Greenman v. Yuba Power Products,
Inc.” —Zrf » R E T RELERG R R g
nn BT S BMAIEFR: - MK NER
B o i Prosser By ¢ " M RMETT RS
FEEE b et~ okt o B —IEBE
JR A - ZEIEA{R (Privity of Contract ) .2
He® =, 5 B EAFEETER IR/
EHETT

FEfA ol B G B LR B — SN T
7 EEIRET LR A O — AF (Re-
statement of Tort, Second ) JRERHY & i B 58
oER B AT Ry NI FE ™

() E A B Bt ol S

AN E NS B ER A G

feba s EEEE > RAA Tl _EEP

IR > AUZEBEZIEEAE - OHEA

FRCAH 6 RZ R R it Ry 5 7 () R i e e

HE NEEH ANBGEE B  hEREE

HEE R IRDE - I H S < o -

OYFETEHE » A TYIEIINEN 2 - ()H

B ARG BUE R HE - C&E Y]

REZEEGBEH ABGHE B BT AL

[l Sl AR i B R LR -

DA b % 55355 5k B s o I 1) o2 JHE St 2
B WA BREIHUE © HE AT R L
(BB - HtIERCEEGEL - HARE G KR
%R HE ANEE SRR BEY -

W

» Fon RS AN B TR R

— EEBREEA BT EREREE
=pArSES

Wk BEE N B TR E 4 <R
NIRRT 25 - B LG ah 2 BESH - 1B
M~ P A RS R SR S P S
FFELEMA « TR o S i S R R IR Z
DHEHE ~ B F MRRLG RE h ZHE - B ER
At IR P a2~ BCE R R BEEH 7Y
mn PGS TR Fr e b pg b 868 N Z £
EATERSE - P RS AR EEB RN -
HAEZ BN Rl - #R He(E DIH A —
FHENR > HEREHIA LS AT
) FARLZ B ERL AR -

NABIER TR ELE NS E, 'Rk
HEIMEZ RN > GREREHETREE
o NERE RIS - SORER H
A REE - AN o AR R
BERESEA G E L MES RS
R ZHA 2 - DLERmt# - 2%
7E P BGE NSRRI ER AT E S LN R -

mEGEABEEBEZERRAR

{rFE "N ? TR ANEMT
WM RE 2 A AE - SO B o % 4 5
EBR R INFEA o GNP AR R
KB > NIFREREE T LR SERER

N

I

% EMAEF WS REH RO

FERFIE S

27 Greenman v. Yuba Power Products, Inc. 59 Cal. 2d 57, 377 p.2d 89 (1967).

2B I¥mMBE F—a-+_E%R-
29 See Restatement of Torts, Second, Section 402 A.
30 Restatement of Torts, Second, Section 402 B.

31 @G. Kiihne, Choice of Law in Products Liability, 60 Cal. L. Rev. 1, 12-13 (1972).
32 D.F. Cavers, The Proper Law of Producer's Liability 26 Int'l & Comp L.Q. 703, 705 (1977).



8 [RED EaADF 7% 55 4431

Mg

BN HAS o AL SN ZE R - TR A1 A
HEG BRI RE W2 B
o AEEBl P TEIEHRE B T
PR HARZ R EFT{ER - ILERE > 2
FHRH R THENZ | (Connecting factors )
o [ H#EE | (Points of Contact) > JRH[J#E
DUHBE UG AP Z B RE B R o BRBE ™ -
AHTAT - WA S N B EF L
BN RMEEE L > MEEEE R - L
S~ pEAL P (EELIUEH) - BEF
P~ 2T N 2SR AT EE AT
DR b B N2 3= B8 ZEF A (e S5 - i
ERE T EE N B ) R - I
EED H rh— G R R R B > DA
Fif Mg Bls NEE ZWIhEE > M
&% JTHES R - JTREREEE B -

= BRMHEABREBACHEEE”

A R A HE RO ER R
FITBGERG HR > BLOREE.Z A At - s i
g N EEEMHALZ IR GIS - DU S
HERE L BGOSR R i R R R R R P
R SRR ~ Y0EE R RBERIN A
At o
OBFANZRIEZBHFZIRE

— i N E R B 2 B ) 7 U R S R
B ERATAEE > NHBRARERES
WA AREN: - HEERENZIG - B
(A - BRI FRERGE T R SRS AR HE
Bk IR BIiESRE L i 35 A 4 - fl
AN AL EEE R R i S N AR A

HERHE LEEE T - R R R
B0 DR S 5 P 7 it B 1 3 R Pl ety B
ME > JAEAM - MERZEHEHEEM
5 EAHEREZEE RS E RS
] o A0 AT S i & o M2 7 o W 5 fE
R [EE -
ORFREZRE

PARIE T gk BbE N B MEB R
INEH FEEIR Ty 22 BIA 3R © BLLLENIT S
FErmH Bt LR A By L B BR YL
B 25 i B N BB B A ] (IR B S ot
EACH T (R T DA S R T8 | T
B IR A IS HI 3 B L R AT T LA -
OEZREMRERAZE ST

FERCHNEEAREN - EREA DI
JetterE > LARCE 3 AT DI R HGE A A -
A EAE S i i B S N B > 2R
HER P AT BGE R B Y © TS
it N BB B R i OB R AR Y - IR
AL Ty Ry SR A RSB R 2 TE R T RE N
BESh > S = R S > R B
SRR NEEFE ) VN SIS TR
T3t o B AL R DU E Ry A SR it o2

= N CLRES PN YR RIS ar gL BT

)N RTE S PE PN R an 2 VA= I
R BRIy TEEEER , K TS
Mok ) W R > i T

— ~ BEEREEM

33 See Wolff, Martin : Private International Law, 2™ ed. Oxford, 1950. it 3% 4 M B 5% 2% > BISAELS >
FAFNAE RBLF D HELFREAMER > FuOmE -

3 F)z£31 > Kiihne > pp. 21~22. s EHE 3% 0 T4 T4 0L EIFIZONT

———HF -~

35 mEME ABRFERSEEA T BRSNS B RO R

BMElwmx A—HO -

» kB H EwuiE (1984) o

& W R A AR 9 7



Hil BAERNEATEERE TR AARE IO RAR A BEEE 9

IR E AR B B AL R HE T 5 5 BB R
TREanEGE A B b dE H ey — B R
A EE NI EEREA S E A SR AT
ZERERERE - BHE L IEERER
HEH ZRETREERRRSBERE L
117 W B R B PR AL i 53R B E > DUREY)
REHE B R * o B IRIETE RS L BhE
ik~ RBREEHIL - BFEREHE - P
OGN LB SRR e = (T -
T8 7 RS e i R N R o R =gk
HYE GG R AN R ERERYERE -

=~ MiigIAR

BERREERy » KELATT itk I W S i i
AR ARG R - EHEERE &
Ikl R Al o ] & B PRI R i BGE A AT
fHfa < P ERT S IR B MBI RLUE - TR
mn BGE N HLE Al IR IE S
TR 2R R ORI - Tt
LB BiHE R RS N E R A
ME > WEERAPIER T B2 It
At H G E R A A AR Ry R, >
Al [ 7E He ok —(E PR - S L 2
o AR LRSS O H i PR ™ -

P RS N R R BMAE 1 O)
BRI ERO TS ML - BEFAETT -
A BRI T
OFEBIEEMR

BEE ARG R - ] E e AT
LH R ER T - LUERIRGES S
AR o HEBGEER - (DB EEE A
Wl A - Q) s A M2 FH LR
RYERR T > R = A A REE %
3o BEARFB AT - Gl EEE A LR
— 5 LA R R b - R AL S -
WENZAE ~ BT AR EFER A AR
1738 FH AR Z R - AL E LGN > A
ot B R 2 2 R -

OmsmHAR

IR R B R DUTH 2 - W B P et 2 ik
R YRR - )[Ry AR 2t 4 B i i BGE
AZTHRATREN: - HEEHEEAMSHEL
oo fE O LI A R i BEE N E AT
ZUERE - QTSRS H B R ek st - AR

ARRRL AT MR A Y - I EA T
FILZBRE - (DERY THIGH ) e > B
R — » 5 ¢ REE G
AR Ry HATZeE A R e A <
Hiy - ettt ity o SRR EE I SEH] -
IREE RN - ()b 25 B H il < B B

% FATE HowW =R e

37 4728 T 1EJE ¥ | (Habitual Residence) ? 1k — /L E £ o5 A+ 2 B T F B AN A K B ik 92 4% P #b 0k F) 47
% »2-#) (Hague Convention to Regulate Conflicts between the Law of Nationality and the Law of Domicile )
BoRAEHE > BRI EAE B o SRHARERT TR RBEFLLE B 2EVALSH T
wWEEMS OB FEEOFHAAEHFROTH MR ERBRIL AT » Fobh ERXEFOAL

A MR BERAERBAE XA SRR
HE =T AMBIHAE > 2001 12 A g -

38 See Thomas Kadner Graziano, The Law Applicable to Product Liability; The Present State of The Law in Europe

and Current Proposals for Reform, International and Comparative Law Quarterly (2005) p. v A\ —
¥ HEH BREX SN WSREATEIAR > B b RKEHEFRAA LRI -
40 See Tebbens, International Product Liability (1979). P.372 -
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44 See American Law Institute's Restatement of Conflict of Laws, §377.
45 See Schultz v. Tecumseh Prods.,310 F. 2d 426(6th Cir. 1962).
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46 See American Law Institute's Restatement of Conflict of Laws § 332,358(1934). Lando, New American Choice-

of-Law Principles and the European Conflict of Laws of Contracts,30 The American Journal of Comparative
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47 Juenger,Conflict of Laws : A Critique of Interest Analysis,32 The American Journal of Comparative Law 2
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flage. Beale, A Treatise on the Conflict of Laws 1-2,53,274-75,290-91(1935).
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52 Restatement of the Law, Second, Conflict of Laws, § 6 & 145.

53 Ibid. § 186, § 187 & § 188.

54 Cf. Victorson v. Albert M. Green Hosiery Mills,Inc.,202 F. 2d 717(3d Cir. 1953)(Penn-sylvania law, as place
of contracting and perfor-mance, governs action for breach of express warranty of quality).
55 Currie, Notes-on Methods and Objectives in the Conflict of Laws,1959 Duke L.J. 171.34 % M) & Bl AL » #7453
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56 B. Currie, Selected Essays on the Conflict of Laws, at 177-187.
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60 See Stuart Dutson, Product Liability and Private International Law : Choice of Law in Tort in England, Ameri-
can Journal of Comparative Law(1999), p. 129.

61 [1870]L.R.6Q.B.1.
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63 See Morse, Product Liability in the Conflict of Laws, 42 Current Law Problems 167(1989). P.188.

64 [1971]A.C. 356.
65 [1994] 3 All E.R. 749.

66

67

68

See Stuart Dutson, Product Liability and Private International Law : Choice of Law in Tort in England, Ameri-
can Journal of Comparative Law(1999), P.133.

See Dutson, International Product Liability Litigation : the territorial application of Part VA of the trade Prac-
tices Act (Cth) and Part I of the Consumer Protection Act 1987, 22 Monash U.L. Rev. 244(1996) ; Stuart Du-
tson, Product Liability and Private International Law : Choice of Law in Tort in England, American Journal of
Comparative Law(1999). P.145.

Private International Law(Miscellaneous Provisions)Act 1995(Commencement Order)1996, S.1. 1996 NO. 995.
2% 62 & 401 -
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See Private International Law(Miscellaneous Provisions)Act, 1995 Section 11(1), 11(2)(a)(b)(c), 12(1)(a)(b), 12
).
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See Adam Samuel, The New Swiss Private International Law Act, International and Comparative Law Quarterly
Vol.37(1988), p.681.
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See Jean-Claude Cornu, Choice of Law in Tort : A Comparative Study of the Louisina Draft on Delictual and
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Quadi-Delictual Obligations and the Swiss Statute on Private International Law, Law Library of University of
Illinolis(1991), p.9.
See Symeon C. Symeonides, The New Swiss Conflicts Codification : An Introduction, AJCL Vol.37(1989), p.
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82 See Kurt H. Nadelmann, The Benelux Uniform Law on Private International Law, 18 Am. J. Comp. L. 406

(1970).

83 EEC Draft Convention on Contractual and Noncontractual Obligations, art. 10(2), 10(3).
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1.Unless otherwise provided for in this Regulation, the law applicable to a non-contractual obligation arising out
of a tort/delict shall be the law of the country in which the damage occurs irrespective of the country in which
the event giving rise to the damage occurred and irrespective of the country or countries in which the indirect
consequences of that event occur.

2.However, where the person claimed to be liable and the person sustaining damage both have their habitual
residence in the same country at the time when the damage occurs, the law of that is country shall apply.

3.where it is clear from all the circumstances of the case that the tort/delict is manifestly more closely connected
with a country other than that indicated in paragraphs 1 or 2, the law of that other country shall apply. A mani-
festly closer connection with another country might be based in particular on a pre-existing relationship be-
tween the parties, such as a contract, that is closely connected with the tort/delict in question.

A 3% TR A 2 44 5 » See Official Journal of the European Union, 2007 O.J. (L 199)40.

Without prejudice to Article 4(2), the law applicable to a non-contractual obligation arising out of damage caused

by a product shall be :

(a)the law of the country in which the person sustaining the damage had his or her habitual residence when the
damage occurred, if the product was marketed in that country ; or, failing that,

(b)the law of the country in which the product was acquired, if the product was marketed in that country ; or,
failing that,

(c)the law of the country in which the damage occurred, if the product was marketed in that country.However,
the law applicable shall be the law of the country in which the person claimed to be liable is habitually resident
if he or she could not reasonably foresee the marketing of the product, or a product of the same type, in the
country the law of which is applicable under (a), (b) or (c).Where it is clear from all the circumstances of the
case that the tort/delict is manifestly more closely connected with a country other than that indicated in para-
graph 1, the law of that other country shall apply. A manifestly closer connection with another country might
be based in particular on a pre-existing relationship between the parties, such as a contract, that is closely con-
nected with the tort/delict in question.
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FAM o Lam o B AR TAEKEREAE > RS FREALHX > F 14~15-

See Yasuhiro Okuda, Translation of Japan's Private International Law: Act on Rules of Application of Laws,
Asian-pacific Law and Policy Journal(2006), p.138.

3 AR A& X 4e T ¢ Notwithstanding the preceding Article, where a claim against a producer(i.e., a person
who produces, processes, imports, exports, distributes, or sells a product in the course of trade) or a person who
makes a representation that leads others to believe he or she is a producer of product (hereinafter referred to
jointly in this Article as "producer or similar person') arises from a tort injuring the life, body, or property of
others caused by the defect of a delivered product (i.e., a produced or processed thing), the formation and effect
of those claims shall be governed by the law of the place where the injured person has been delivered the product.
However, where the delivery of the product to that place could not usually be foreseen, the law of the principal
place of business of the producer or similar person (or the law of his or her habitual residence where he or she
has no place of business ) shall govern.

3 LR AR Z A% X #9%% > See Yasuhiro Okuda, Translation of Japan's Private International Law: Act on Rules
of Application of Laws, Asian - Pacific Law and Policy Journal (2006).

SR A Z A% X 4e F ¢ Notwithstanding Articles 17, 18, and 19, the formation and effect of claims arising
from tort shall be governed by the law of the place with which they are clearly more closely connected in light
of the circumstances such as where at the time of the tort both of the parties had their habitual residence in a
place under the same law, or where the tort occurred by breaching obligations in a contract between the parties.
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100
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N RS2 R X4 T Notwithstanding the provisions of Article 4, the applicable law shall be the internal
law of the State of the habitual residence of the person directly suffering damage, if that State is also — (a) the
principal place of business of the person claimed to be liable, or (b) the place where the product was acquired
by the person directly suffering damage.

L% 5 v % 2 JR 34 T ¢ The applicable law shall be the internal law of the State of the place of injury, if that
State is also — (a) the place of the habitual residence of the person directly suffering damage, or (b) the principal
place of business of the person claimed to be liable, or (c) the place where the product was acquired by the person
directly suffering damage.

¥ A% 2 JR X4 F ¢ Where neither of the laws designated in Articles 4 and 5 applies, the applicable law
shall be the internal law of the State of the principal place of business of the person claimed to be liable, unless
the claimant bases his claim upon the internal law of the State of the place of injury.
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102 )44 % L& Jg 4o F ° Neither the law of the State of the place of injury nor the law of the Sate of the
habitual residence of the person directly suffering damage shall be applicable by virtue of Articles 4, 5 and 6 if
the person claimed to be liable establishes that he could not reasonably have foreseen that the product or his own
products of the same type would be made available in that State through commercial channels.

103 S Ty ob Wi A AR N KA L BR G ~ R0~ B R - BEARE HH - WA %
R~ W ~ B FHEBRMNBE KRGS KA K Y Romell ikt d@x % BT @
W AR E A X EFE B R A Romell » 4o b B F 37 5 B v A TR A A

B2 RE o HRTHEIE

104 Gunther Kuhne, "Choice of Law in Products Liability", 60 Cal. L. Rev. 1 (1972), at 10,38. 3% % B sRF&15 % ©
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See In re Paris Air Crask of March 3, 1974.

W. L. Prosser, Handbook of the Law of Torts, 4" ed. (West, 1971) p.651.

W. L. Prosser, "The Fall of the Citabel (strict Liability to the Consumer)" (1966), 50 Minn. L. Rev. 791 at the
pp.820-823. 354 Bk . 2 ¢ A b AT BARR LY kR 0 7 17

The Second Restatement of Torts (1965), s. 402A. Special Liability of Seller of Products for Physical Harm to
User or Consumer: (1) One Who sells any product in a defective condition unreasonably dangerous to the user
or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or con-
sumer , or to his property, if (a)the seller is engaged in the business of selling such a product, and (b)it is ex-
pected to and does reach the user or consumer in the condition in which it is sold. (2) The rule stated in subsection
(1) applies although (a)the seller has exercised all possible care in the preparation and sale of his product, and
(b)the user or consumer has not bought the product from or entered into any contractual relation with the seller.
Gunther Kuhne,, 60 Cal. L. Rev. 1, 2-4(1972); Leflar, American Conflicts Law-274-75 (3" ed. 1977). See also
Martin v. Julius Dierck Equipment Co., 52 A.D. 2d 463, 384 N. Y.S. 2d 479, 482(1976). Many of the problems
discussed below would be solved by the adoption of the Model Uniform Product Liability Act, 44 Fed. Req.
62714(1979), which the U.S. Dept. of Commerce offered for "voluntary adoption" by the states.

Restatement Second, Conflict of Laws § 145 (1971), In the case of personal injuries, however, § 146 refers prim-
arily to "the state where injury occurred" unless another state has a more significant relationship to the occur-
rence. For the adoption of the most-significant-relationship test see Bowles v. Zimmer Manufacturing Co., 277
F. 2d 868, 76 A. L.R. 2d 120 (7" Cir. 1960); Neville Chemical Co., v. Union Carbide Corp., 422 F. 2d 1205
(3" Cir. 1970); Westerman v. Sears, Roebuck & Co., 577 F. 2d 873, 879 (5" Cir. 1978).
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