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The Study of Military Judicial System

Chi Lee

Abstract
In most countries, military courts apply the same procedural
codes as the civilian do. In Taiwanese military judicial system,
the military prosecutors are responsible for investigation and
Prosecute crimes as the agents of the public.
Their responsibility and characters are the same as their
counterparts in the regular judicial system. The defendants are
presumed innocent during the trial. They also have the right
to defend and the right to counsel. In addition to that, there
are some safeguards for them to be free from unreasonable arrest.
Military courts consist of 3-b judges who are military officers.
However, judicial judges participate the military tribunal in
some countries. This study focus on the discussion of military
judicial system. It also compare the military judicial system
in China, Japan, and European Union with that in Taiwan.
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" Fundamentals of ~Military Law, Headquarters , Department of the Army 1980.p1-2.
8 J.k. Taussig,Military Law,United States Naval Institute,1963,Second Edition, p1-3.
%483 U.S. 435(1987).



WA 2 AR FERLTEM Fla S wﬂ%,&séawi%ﬁz&w+%’m
LPERGTLALERBF M REEGEF B 2k AL ey P
i """?«*/}%zfﬁtl"/\b/,,\;:ja%hﬂyo

2~ FiFfE 2 % % (Jurisdiction over the Person)

- Bx Y- lrnnb __L—%ﬁ/(ﬁ;},-Ez%}”,é&u»ﬁ-—ﬁﬁﬁ%\;ﬁi»kﬁ\ﬁ
RED g @ ¥4 S EA L EA S BET AP \ﬁgfg;;%@R;}%?
Efﬁ—t%}k’]‘#’ Q/F AR e AR R ZERE 3y g EE R frot
EEFL g et
(D& 4

BEFRE S ER R PREIBRLEGRSIA 2" BN ERNLE
T ini A A2 %2 FF (inchoateofficers) Po p 1819 #4=7 B &
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SETFHG M A (LA AP 2 ES R ARG
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1 Michael J. Davidson, A Guide to Military Criminal Law,1999,Naval Institute Press,p2.

12 Miller v. United State, 42 F3d 297,301 (5™ Cir.1995).

3 Department of the Air Force v. Rose,425 U.S. 352, 384(1976)(Burder,C.J.,dissenting)(citing 7 Op.
Atty.Gen.332(1885)).

¥ Bvt. Col. W. Winthrop,Options of the Judge Advocate General of the Army 136, 138(1880)(West

Point cadet).

5 Majors Alan L.Zbar and James D. Mazza, “Legal Status of Cadet,”Air Force JAG Law Review
7(1965).

18 Woodrick v. Divich, 24 M.J. 147,150 and n.2(C.M.A 1987).

7 United State v. Gibson, 36 M.J.556(N.M.C.R. 1992).

18 United State v. Ellman, 9 U.S.C.M.A. 549,26 C.M.R 329(1958).

9 Melvin v. United State,45Ct.C1.213(1910).

2029 M.J.943(A.C.M.R.1990).
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21 Chambers v. Russell, 192 F.Supp. 425,427-28(N.D. Calif. 1961).

22 Hooper,326 F2d at 983-84.

235 M.J. 620(A.C.M.R. 1992).

2t Chamber,192 F.Supp.at 428.

% United States v. Guranius, 36 M.J. 1041,1042(N.M.C.M.R. 1993).

% Arnord Krammer,NAZI prisons of War in America(Lanham, Md;Scarborough
House,1996),143-144,289-290.
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Military Appeals” { % % “United States Court of Appeals for the Armyed
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FEEEZ 284 ANFAEPRFLT "13;%’#&’% * LR e 2P 2
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BT RREHE T P R0 A F 22 A AL FFRINE &G - B
Zz? o FERRITER TR %%wlujfz:;%;:ﬂ% oW IPTR G R E TR
;%2 (Loi du 27 mai 1970 contenant le Code pénal militaire) % # %[z
HAF 2 E7%02 (Lol du 15 juin 1899 comprenant le tire ler du Code de
procédure pénale militaire) > = & %9 H2 2| F e B R FF 72 £
(Militar Straffelov,MSL) * » #2 & % 4 R % & § 7 sjc;2 (Militar
retsplejelov, MRPL) *+ & +* JIE F A MPBuFE 228 > ) 3 & 27 Mo
BRE o @F*wFu BT 2 folpdhgr TEdE 2L (Codice Penale
Militare di Pace,C.P.M.P) > B pFp|if * B pF & 'il"J;‘%J'i—l (Codice Penale
Militare di Guerra,C.P.M.G)- jg & % P13 3 & %22 &£ (Loi du 31 Décembre
1982, concernant la refonte du code penal m111ta1re) Y2 BEE R
(Loi du 31 Décembre 1982, concernant la refonte du code procédure
militaire)” - ### % & £ =];2 (Wetboek van Militair Strafrecht, WMSr)
2 B2 F 7w (Wetmilitaire strafrechtspraak, WMS )2 B & % =% (Code
de la justice militaire) & 517 & % =|;# (Codigo penal Militar) p %32
AT M AR AT W2 EE 72 (Wehrstrafgesetz WStG”) R &4 5 4

2" Charles A.Shanor,National Security and Military Law,2003.West,a Thomson.p230-232.
%8 Act N0.642 of 30 September 1987.

2 Act N0.643 of 30 September 1987

%0 Mémorial 1982 A-144,p.2600.

1 Mémorial 1982 A-144,p.2610.

%2 Law of 30 March 1957,BGB1. I ,p.298.
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WILRBAZRDBNFP N B P ook TAEFBEE RV RE A2 A
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o A iﬁt’l’&}g_ﬁo J:m{[—l—é—]-%*-q:\&\ —’""JZ‘-"WE lﬁ\b'?ﬁi&ﬁ D IS
FEAE 2 REE AR AT RS A 0 T L A B
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%! ﬂaﬁﬂﬁ%aFRWf@»ﬁi?a(Mtelwmxﬁﬁgﬁ\w
s (Art. 85 CMP) 8 ~ %= < | (Art. 129 CWP) fet &5 B HEF
$ 5 (Art. 197CMP) % % § FAli 2 i % o W Flikyg 1955 # (%2 5 1 FE
(the Fifth Schedule) » #¥+% LB E > Gldorcfr B R ~ ¢ v B4R -
SEE PG R ET IR ARREAR AT AT F A EE R R ﬁbz;ipf
AR At E RAE 2 "’HF SUREIR A T AP s S S qu #1955 B E 2 o~
@Az ek Bl g B RIPARE % )2 L Rz (lexspecialis) > Mg i
A A4p e )"
CEEEER
* PR

LRI 2R REEL A2 PR 2R 2R YT F
w2 442 A (prelimitary investigation)» &~ HiZ (R RF w2 7F
(prosecutor ) # % 2 khr@ FRld EE 407 § FHRILF FHRED 4

—

% Criminal Procedual Code of 6 June 1997, Journal of Laws 1977,No.89,item 555.

* Georg Nolte,European Military Law System,2003,De Gruyter Recht.Berlin,p156-157.

% Arts. 1 et seq.of the Law of 15 June 1899 containing the Military Criminal Procedure Code.
% Art.7 MSL.

%7 Arts.60-65 Code de la justice militaire.

% Sect.1 WStG.

% Art.14 C.PM.P.

“© Art.62WMST.

! Arts.356-363 of the Crime Code.

“2 Sect,70 Army Art 1955.
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SFTRZFLECFT R RS AT RIEFIRERE T RIS
PR L AT AL R SR T MRS B R e g R R
2WEE S FE IR B Ay RREEE L E %2 (double jeopardy) -

FEZEMIZEVA LR E
E3

—dam T IR P2 ERRENET R R ER R I Afr TR RE L
FHFEE R LB RFH ] RRAREARES ) ETRRIRY-
2~ @Ez/z‘ﬁb\%k

,

TR WEG A E AR FWT
P EEZR G ARARZE S 96 0E % 2
e E BRI R 2 AR E o RIS
F‘?ﬁfg’rﬂu‘”lz’ WE % b6 iEAR
Boo g p 1991 #dxd i 2 g2

AEXEEFRATE R 2 £ 1919 & B
HA TR FEEER AT 2P
ERER - S SR RV o NS
TArTPEH Z L ARB P > 2 FNEE
BAGF a2 B 502 02§ s
NI EE TR R TR A /Z‘Fm?fﬁi JZ‘E';% ??ﬁ%ﬁ’ﬁﬁ IR WEEAE = - E
(special chambers) i % # BT LES AR IR B AHE R
W~ a7 2 ERK G ﬁizzl‘m’ RH vy #‘#{Ei/zl‘m (standing court)
@rFu|E F 2 (adhoc court) 2 % & » 2 B~ BT K 0 BRI %
WA pAFRPEG G P ES B BRI pEF - FTRLE
TERFPFAET 2 e d 2228 F 2 > 2REGFT BE R
BEAZEy R fIFL s E L E e 4 W 5 H 2 ¢ R (Conseil de Guerre)
2 gz Rz e (Cour Militaire) ™o ¥ K &2 g R > 4w F 2 € 3 (en
campagne) 7 F T W Pt JIEEE G - BRREZ R E I L2 o IR
*EER (Brussels)’ﬁi;zr,bg WEmAEF BEAEL 2 %8G F
s 2303Mp2LE L 22 52 REAE X | ARPEF _:‘g:;gg, |75 % 25 G 4cpd
B RHER VIR E TR LA NTRREF PR 2RET - BEE
2 EE® ® (Tribunal aux armies de Paris) @ %2 a2 2 W& 4
a2 phkE s HeEMNFTRERND XL E 2 3T BRI
(specialised chamber ) mJ@fe-T sy & A & k & 22 2. %02 > RpFR| 7 =
FuFfizr (ad hoc) * ZENFEZIJITRIHGFE gL 26 BFuE
%2k (ad hoc court) s H* AT RFERFEISREIAFT 2 THET IR
WEIBEAGFEE PR %2 %% 2% (Corte di Cassazione) B 2 ¥ il

*% Georg Nolte,European Military Law System,2003,De Gruyter Recht.Berlin,p160.
* See Law of 15 June 1899 containing the Military Criminal Procedure Code.

> Art. 23 of the Military Criminal Procedure Code..

“® Art. 1 Military Criminal Code.
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ERMRXIZRER TR
pEFEETANEFREA A FEEE 2 ¥R EL 25 (Conseil de
Guerre) % 4% & % ;2 % (Conseil de Guerre en Campagne) ” > i $ % % &
T2l ZREZS IO ERT/ 2 A2 Freskr i zm &
Tt k95 1997.8.21 sp # 2. & F iz f=i2 (Law on the systemof Military
Court™)  BE i E L 2 T 3455 B BRAFEIRE L PRiE R 3
TRBLZRRAT » A3 2%mETE R (Military Camber of the Polish
Supreme Court) % % F B o 317 EF 2 1adl ko d BB 2 3§ i 2 Eer
X R FEIG BB 2E ¥ e(Saladi lomilitar del Tribunal Supremo) -
RS M2 B AR D A ppETEd B e A L A A A
o A5 B P EEIM AR, )’“*“Eiﬂ;f!;i“’ LEEEREFE SR B
RPPEPEAZF-FRrP PP AHBCT B R - FETRIRZ G
oo BMF A BE28r BT 2 NAREEH T LR PAE TS R
PR FrE AR A Aty F 2 B oS R AR A S S ELEH X2 7
SWEFEE > ERd FHE (BF ) 2 EF (A9 - v dLFE)
2 - mEEE ES o -‘"ﬁ'tﬁ'ﬁi R B P FRERERL P ERE R
2 TP ed s Ea ¥ e bk (House of Lords) # 1 i o
A~ $id F B EE 22 MG
BRI i SEREE - X T F?L.éi?ﬁi-‘é oz B fadof Q fvt 41 p e &
A EFGEF AL AR LA E 2R iRy @'ﬁ%ﬁxz' =P E g
TRAELFHFEA AR R H A REEE ﬁu%: o;*E&]W*”’f‘ AE 2
P @A fo T Pl E A AR R 2T RAB N AT BB A YD i
BRFE O AHLFEFEE 22 B A D H 0 E R B2
(special chamber) #32™ o f &k~ fliE F HE@ 222 R FENFEE 22 ph > &
HRESER S PR ¥ CLEN RN § LY E RN R 8 E0 RN
i# 2 (Corte di Cassazione) faidz "o fhjp F4ck T H2 2LEF )22 %

“" See Law N0.180/1981.

“8 Arts.288 et seq. C.P.M.G.

“* Loi de 31 Décembre 1982, concernant la réforme du code de procedure militaire, Mémorial, 1982,
A-114, p.2610.

0 Art. 49, Loi du 31 September 1982.

% Law on the System of Military Courts of 21 Augst 1997,Regulation of the Minister of Defence on the

Military Disciplinary Commissionner of July 1999,Journal of Laws of 1999,No.63,item 721.

%2 Art. 24 of Law No. 6/1985.

>3 Georg Nolte,European Military Law System,2003,De Gruyter Recht.Berlin,P164.

> Art. 26 Code of Military Criminal Procedure.

% Art. 30 Code of Military Criminal Procedure.

% Arts. 697 et seqq. Code de Procedure Pénale.

" Art. 13 C.P.P.

% Arts. 28 et seqq.C.P.P.
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