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The Same-Judge in Retrial Clause and the Recusal of Judge

Chang, Ming-Woei

Abstract

The idea of fair trial is an important element in rule of law. Although
the ROC Constitution does not provide rule of law, the Grand Justice Council
Interpretation of Nos. 178, 256, 530, and 761 already clearly pointed out
that fair trial is guaranteed by the Constitution. Recusal of a biased judge
is provided in all civil, criminal and administrative procedural laws. As the
recusal system is provided to realize fair trial, whether it maintains fair trial
is a crucial standard. According to the Grand Justice Council Interpretation
of Nos. 178 and 256, the previous trial in Article 17, Subparagraph 8, of the
Criminal Procedure Code refers to the trial at lower instance court, and the
judge is supposed to recuse himself once only at the same instance of trial,
the authority then promulgated the so-called Same-Judge in Retrial Clause
which arose controversies in practice. While the Constitution Court held the
Clause constitutional in 112 Hsien-Pan-14(2023), it is necessary to review the
appropriateness of the ruling so that a clear contour of the right of fair trial

would be verified.





