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The Previous Court Marshall Judgment in Applying the recidivism
Ming-Woei Chang
Abstract

The ROC Criminal Code adopts the recidivism in Article 47: "(para. 1)
A person, who intentionally commits an offense with a minimum punishment
of imprisonment, within five years after having served a sentence of
imprisonment or having been pardoned after serving part of the sentence, is
a recidivist. The principal punishment for a recidivist shall be increased up
to one and a half times of original punishment. (para. 2) A person, who has
fully served a forced labor or has been discharged after serving part of the
labor pursuant to paragraph 2 of Article 98 of the criminal code regarding
imprisonment discharge from the labor, shall be deemed as a recidivist if
he, within five years after having served the labor, intentionally commits an
offense with a minimum punishment of imprisonment." While Article 49 of
the criminal code: "Provisions related to recidivism shall not apply if a former
offense is decided by a foreign tribunal." the current criminal code applies
to all domestic former offenses, prior to the revised version of this Article
that excludes all previous court-marshal decisions as well. This paper aims
to clarify the scope of the old version's application since it is still valid if
it favors for the accused.





