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A Study on Illegally Obtained Evidence and Exclusionary in Practice
--- Whether the Evidence Unlawfully Obtained by an Individual
should be Excluded

I-Lin Shih

Abstract

The Exclusionary Rule in Criminal Procedure Law in Taiwan is based on
the "Exclusionary Rule" originally coined by the Supreme Court of Unite States.
The main purpose of the Exclusionary Rule is to restrain the investigator, such
as police officer, from illegal investigation. In this way, the investigator should
and will comply with the due process of law. Thus, this rule maintains the Judicial
integrity and is in agreement with the Article 8 of Taiwan Constitution. Moreover,
the Exclusionary Rule has become not only a guideline during investigation and
trial but also a principle of the Constitution.

The evidence could be classified into two categories of testimonial evidence
and real evidence. Testimonial evidence should reflect the true fact. Therefore,
if the testimonial evidence is procured illegally, it could be considered as perjury
and should be completely excluded from the trial because the free will of defendant
and the true fact would be unreliable. In contrast, to protect human rights and
to maintain social security, those evidence which are not viewed as testimonial
evidence may still hold the original physical characteristics even with disfiguration
or destruction of property, so they could reflect the true fact, and should be
sometimes prudently considered as the evidence of crime against the defendant
in the trial although they are obtained in violation of law.





