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A Discussion on Adverse Possession

Wei-Hsin Chang

Abstract

The acquisition of land after statute of limitations is recognized in all the
civil and common law jurisdictions, which has been called adverse possession
or known as hostile possession in Hong Kong and China, but it is somehow a
concept in conflict with criminal law principles. It refers to non-rights holders
of land and housing without the owner's consent, actually continue to occupy
the land over a certain period of time, then the illegal occupants can lawfully
acquire the real estate property. Although the rights of property are expressly
guaranteed by the Constitution, the doctrine of adverse possession deprives
personal freedom to dispose of property in a passive way, by means of legislative
intervention and readjusts the relations of property rights between the true
owner of the land and the occupant. This thus leads to a question about the danger
of violating the Constitution and has long been a debate without a break. The
Paper aims to compare how adverse possession applies between Taiwan and
Unite d States from the aspects of economic effects, then to propose a new point
of views from the angle of inheritance, next to analyze the required elements,
as well as a general misunderstanding about the factors of true owner's
unknowing and mental incompetence for further discussion, in which the
concept is to be delivered that laws do not protect those who let their rights
sleep through the decision made in Nielsen v. Gibson (2009) in California.
In brief, the land owner should take good care of immovable property to
avoid his land being adversely occupied in order to claim rights in due course.





