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An Introduction to Pretextual Administrative Search

Wei-Hsin Chang

Abstract

According to the Taiwan judicial interpretation 535, people to be searched
because of crime suspects, is under the law with the principle of warrant.
Thus, the law enforcement is not authorized by legislators to carry out on-site
check anytime for the mere purpose of ensuring public order (referring to the
article of 128 and 28-1 of Taiwan Criminal Procedure). It stresses that the
difference between the administrative check and criminal search should be
separated; however, the competence of administrative search has not yet been
properly defined by justices. An administrative check would unavoidably
include search, in which both of the concept is compatible. In other words, the
administrative check and criminal search initially belongs to two different
legal enforcement systems, only when the administrative check and criminal
search involve the activities of crime investigation, would it appear obscure in
both boundaries of search. For example, a commercial premise, under the name
of administrative check b ut actually is engaged in crime-evidence search, makes
the search a pretextual administrative search. It is not only against the 4th
Amendment of spirit of U.S. Constitution, but also arouses the waive terms of
the police's responsibilities. This study introduces the case of Club Retro v.
Hilton in Louisiana State in which the recent points of views delivered by
the federal appellate court, and the administrative search under the applicability
of warrantless search exceptions, and as well as how it evolved to be a crime
investigative means, hoping provide reference for our law enforcement on
reviewing similar action of vice check.





