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Effect of Accused's Failure to Mention Facts When
Questioned or Charged

Siao, Pai-Lin
Abstract

§ 95 1 (2) of the Taiwanese Criminal Procedure Code acknowledges the
right to silence. But the problem is, if the accused fails to mention facts
when questioned or charged, may the court draw such inferences from the
failure? § 156 IV of the Taiwanese Criminal Procedure Code says "Where
an accused has made no confession nor has there been any evidence, his guilt
shall not be presumed merely because of his refusal to make a statement or
remaining silent." It seems that Taiwanese Criminal Procedure Code forbids
drawing inferences from the failure. But according to the wording, the
conditions of § 156 IV contain "no confession" and "no evidence". Therefore,
if the accused confesses or there has been any evidence, the court may
combine the silence with the confession or evidences and draw such inferences
from the silence. But is it an adequate explanation?

To solve the problem, this article would like to refer to the experience
of the United Kingdom, the United States and Germany. Because the right
to silence originated in United Kingdom, and there are tons of American and
Germany literatures on the subject. The opinions of European Court of Human
Rights also deserve to be mentioned because of the transnational Law.





