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A Comparative Study of Guardianship under
R.O.C. Mental Health Act

Jeng, Ya-Wen

Abstract

This thesis aims at analyzing the guardianships under R.O.C. Mental Health
Act, and proposing suggestions for incumbent legal systems via comparative
studies. It attempts to answer the following vexing question: how to apply
law if a person, who lacks adequate capacity, fits in with both the definitions
of "severe patient (Article 3 of Mental Health Act)" and "person under
guardianship (Article 14 of Civil Code)"? At present, there are no instructions
under current law and relative studies are surprisingly few.

Generally speaking, this thesis proposes the abolishment of mental health
guardianships (as Japan's approach) and the modification to the definition of
severe patients. The civil guardian should take charge instead. Secondly, the
UK has established a relatively comprehensive legal framework regarding
the protection of those who lack capacity, which is highly valuable for
reference. Furthermore, once the patient is diagnosed as "severe patient",
hospitals are obliged to file for the application of guardianships. Prior to the
decision made by court, family members should act us temporary guardian
and the contact person. Thus, we can prevent the dilemma and potential
problems caused by these two regulations, and defend the legal rights and
best interests for those in need.





