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Discussion on the Transparency and Fairness in Procurement of
Defense Articles by the United States of America Government

Tang, Ko-kuang
Abstract

WTO's Agreement on Government Procurement excludes the procurement
of defense articles from the application for the reason of national security.
However, the United Nations' Model Law on Public Procurement requires members
meet the transparency requirements in defense procurement procedure with some
exceptions specified in the Law. The Code of Conduct on Defense Procurement
of the EU Member States Participating in the European Defense Agency issued
by the European Defense Agency provides some key principles for procurement
of defense articles including subscribing Member States' fair and equal treatment
to all bidders. Some Reciprocal Defense Procurement Agreements signed by the
United States Government and its allies during the Cold War also require mutual
assurances of nondiscrimination in defense procurement. Therefore, principles
of nondiscrimination and procurement procedures relating to transparency become
the basis to ensure a fair and competitive process in defense procurement.

Since the U.S. government sells billion-dollars-worth defense articles to the
R.O.C. annually through the Foreign Military Sales (FMS) program, the laws
and regulations governing FMS become very important to the R.O.C. Government
for its interests. Do the procurement procedures in FMS meet the requirements
of traditional economic theory and international agreements on defense procurement?
Can representatives of the R.O.C. Government involve the negotiation between
the U.S. government and contractors? This research will examine domestic laws
and regulations of the US to see the rights and obligations of the R.O.C.
Government for its interests.





