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The Legal Validity as an Existential Way of Law
Liu, Tai-Chiang
Abstract

Generally speaking, whenever legal scholars define the concept of law, three
elements are seldom forgotten: ethical element, sociological element and jurisprudential
element. It is resulted from the fact: law is a so complicated phenomenon.
Accordingly, the concept describing law's existence, namely, legal validity, suffers
from many ambiguities and criticisms. Consequently, the doctrinal study of law,
owing to the very object it explores, unescapably gets bogged down in deep
embarrassments. In a few words, there are many divergences between legal theories
and the real works of the doctrinal study of law.

This essay scrutinizes these embarrassments lurked in prevailing legal positivisms
provided by John Austin, H. L. A. Hart and Hans Kelsen, such as: circularity in
definition, vicious regress, arbitrarily stopping the question, ontological obscurity
of law and legal doctrines, limits of language, and uncertainty of members of legal
system. Since legal concepts have no direct semantic reference in real world, the
interpretation of concepts and rules entails will or choice of interpreter. As a result,
it derives the collision and the defeasibility of legal rules, and proves the existence
of the legal principles. However the members of legal system become uncertain.

By contrasting two paradigms between Friedrich Carl von Savigny and Hans
Kelsen, from legal sources to the legal methodology, the only right answer of legal
interpretation, and the methodological nihilism, this essay hopes to review the
complicated relations among ontology, epistemology (and methodology), ethics,
political system and structures, and the theory of justice. Finally, this essay proposes
three approaches for further studies: reexamining the original purpose of legal
positivism, clarifying the "law as it is" from the view of methodology, and rethinking
the relation among experience, language and truth from the perspective of empiricism
as the core of positivism





