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The Due Process of Filing a Protest in Government Procurement Law
Wang, Fu-Xian

Abstract

The dispute resolved procedures provided in Government Procurement
Law are including "protest", "complaint”, "administrative petition", "mediation"
and "arbitration", "civil procedures"”, which can easily result to theoretical
and practical problems. Thus, whether the government procurement activity
is a public or private or a dual-stage behavior has also resulted in different
viewpoints between Scholars and practitioners, which also subsequently derive
to the controversy with respect to the due process of administrative protest,
that is, what's the legal nature of the administrative entity, tender invitation,
tender reviewing, or tender awarding? and whether the administrative entity
shall promulgate relief procedure, period or competent authority in the
tendering document. If the administrative entity does not fulfill its obligations
as above mention, and causing supplier's delay in relief procedure, shall the
entity take the responsibilities provided in article 98 of the Administrative
Procedure Act? Public Construction Commission didn't deem above information
as an administrative decision, therefore, there is no application or apply by
analogy to article 98 of the Administrative Procedure Act. However, the
practitioners have different standpoints in that regard, and think that the
administrative entity shall based on the grounds of procedural justice to bear
the responsibility to promulgate the relief procedure in the tendering document.
If the administrative entity fails to do so, the statutory period shall be curable
if supplier elapses the time period within one (1) year from the time the
supplier knows the relief right.





