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The Wiretapping : Reviewing Intelligence Regulations of Communication

Monitoring for the National Security Reason

Chang, Ming-Woei

Abstract

This study discusses problems resulting from current intelligence practice
under the Communication Protection and Monitoring Law. To avoid any illegal
practice, this study suggests passing a law focused on intelligence collection
under the National Security purpose in addition to the Communication Protection
and Monitoring Law, with which intelligence agent could comply. Furthermore,
this study also suggests amending the Communication Protection and Monitoring

Law so that conflicts between these two systems would not become a new problem.
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The special nature of COMINT activities requires that they be treated in all respects as being outside the framework of other or general
intelligence activities. Orders, directives, policies, or recommendations of any authority of the Executive Branch relating to the col-
lection, production, security, handling, dissemination, or utilization of intelligence, and/or classified material, shall not be applicable
to COMINT activities, unless specifically so stated and issued by competent departmental or agency authority represented on the Bo-
ard. Other National Security Council Intelligence Directives to the Director of Central Intelligence and related implementing directives
issued by the Director of Central Intelligence shall be construed as non-applicable to COMINT activities, unless the National Security
Council has made its directive specifically applicable to COMINT. 23] g & % 81 » <[FEAMM B B A G mMA L ko s > 8
335 221055 Bl F5 K& Fm/?—f? PR PTAA L X 0 2010 1 A -
SHMBE <3V REBETERES ) XAMT? —MANEERBIEIHAMREZZE> > (A5 E) 131> T40-
2006 4 A -
See 18 U.S.C. § 2581(3)(4)(5).
See Christopher Slobogin, CRIMINAL PROCEDURE: REGULATION OF POLICE INVESTIGATION, 190 (West, 2002) .
JER b > FISA 4% 9M B 540 BR300 8 i i 3 B K 3w &) 8 4 - See Foreign Intelligence Surveillance Act of 1978, Pub. L. No.
95- 511, 92 Stat. 1783 (codified as amended at 50 U.S.C. §§ 1801-1811, 1821-1829, 1841-1846, 1861-62). A ;, — — &M L #& =
¥ 0 2001 SFad i )T 2 % B &k (the USA PATRIOT Act) 4 Ik 4h Bl BUF L0 M ML) Al A B R H & - mA
fﬁﬁiﬁ?} 4T £ iR W% {% 3 £ B % (the Protect America Act of 2007) {$#» 2007 4~ 8 A 5 B % 2008 4 2 FJ 17 8 M4 #%56
> 72008 S 7 H Bl ¢ X 1% 137 64 FISA 15 £ % (the FISA Amendments Act of 2008 ) 24 A ﬁ%‘i oy N Mg
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BB BT PR A N2 R A T 1909 Rk it s AUt SRR 0 RAEL BEVE A (Secret Service
Bureau) * AHJEH — KRR AXBE N ZA T 2% > 1916 8 44 MIS > 1931 £/ % 4 A4k (Security Service) iz
Ao WIS RATH oA MI5 Ao o MIS #1255 — B M 3 A A% 80 58 15345 (Secret Intelligence Service 4% 4 MI6) 27| & B 1
INERR A e AT AR o MIS BRF K488 B - RS REE R - 2B B9 1989 SFid i oe 2 By ik & (Security Service Act) 7 7
H3 R G E B A 0 B T AR R R o Bk ¥ A & B € (European Convention on Human Right) #F3% % % ¥ A% 5~ 22
2R IR E B BRI T AR o S BABGRIE SR 0 JE BB N s 2 M MIS 64 BE-AR ) B BAAE ] 4 0 <http:/
/www.mjib-tw.org/Essay/Essay-Detail.aspx? CurrentPage=0&seri=24> (%38 1201049 A3 8) -
See Anti-terrorism, Crime and Security Act (ATCS) 2001, available at: <http://www.legislation.gov.uk/ukpga/2001/24/contents >
(last visited: Sep. 3, 2010) .
Fih 3 B A% B4 (the Information Commissioner ) 4p3%.2 1% B B 4 [ 4 Bp % K A% 98 330464 EAME £ % (Part 11 requires
communications providers to keep records of their users' activities for national security purposes. The Home Office and the ISPs are
currently discussing a Code of Practice for implementing this that would require ISPs to keep subscription information for one year
and web caches for four days. The Information Commissioner has released an opinion that using the information for anything but na-
tional security reasons would violate the Human Rights Act. Available at: < http://www.privacyinternational.org/countries/uk/sur-
veillance/ > (last visited: Sep. 3, 2010) .
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have not changed their laws-especially as U.S. officials who work closely with British agencies say that U.K. authorities are very skil-
led at using electronic methods to gather intelligence. Why are the British so reluctant to change ? ...The fear inside British intelli-
gence is that if U.K. laws were to be changed, it might become more difficult for intelligence officers to obtain such surveillance
permission. Some officials fear that surveillance requests would face more stringent initial scrutiny-such as a requirement that they be
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approved by an independent judge rather than an elected politician-to ensure that electronic evidence ultimately would hold up in court.
British intelligence officers are also concerned that widespread publicity about the use of electronic surveillance evidence in court
could make criminals and terror plotters more cautious in their communications-and might put informants at risk. U.S. officials fam-
iliar with British investigations say that some recent apparent terror investigation slip-ups by British authorities can be explained by
the gap between the raw intelligence-particularly in the form of electronic surveillance information-available on suspects and the in-
ability of prosecutors and police to produce this evidence in court. In some cases, U.K. investigators have indicated to their American
counterparts that they are certain that a suspect is up to no good, but have little if any evidence-other than electronic surveillance-to
make the charges stick. See Intel Gap, Why Britain still bars wiretap evidence in its courts-and how this can affect terror cases, avail-
able at: <http://www.msnbc.msn.com/id/14588865/ns/newsweek-newsweek national news/> (last visited: Sep. 3, 2010) .
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