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The Lockerbie Cases and Its relevant Issues in International Law

J.K.T. Chao
Abstract

After a number of investigations the Lord Advocate of Scotland and a Grand Jury of the United States
charged and indicted two Libyan nationals, Abdel Basser al-Mergrahi and Al-Amin Khalifa Fahima, of com-
plicity in the bombing. The UK and the US demanded the rendition of two named Libyan suspects accused air-
craft sabotage of involvement in the placing of a bomb on the Pan American airliner Flight 103 on 21 December
1988, which blew up over the Scottish town Lockerbie, so that they could face trial in New York or Scotland.
Libya rejected the demand, stating that it would investigate the case itself and asking for the evidence in the
hands of the American and British prosecutors to help to do so. Libya noted that it was legally not in apposition
to extradite its own nationals. Libya then brought against the US and the UK at the International Court of Jus-
tice, the Court's treatment of Libya's request for provisional measures showed that it was alive to this point.
On this premiss Libya ask the Court on 3 March 1992 to indicate provisional measures that the UK and US
should cease and desist from threats and further action against Libya. The Court opened its hearings on the re-
quest for the indication of provisional measures on 26 March 1992, with the President of the case declining to
use his discretionary powers under Article 74 (4) of the Rules of the Court to call upon the parties to the dispute
to act in a way which would not prejudice any future Order on provisional measures. Five public sittings of
the Court followed on 26, 27, and 28 March with both parties presenting oral arguments on the request for the
indication of provisional measures. Libya maintains that the US and the UK breached their legal obligations
under the 1971 Montreal Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation
by, inter alia, demanding that Libya surrender the alleged offenders for trial either in Scotland or in the United
States. Libya arguing that the acts alleged constituted an offence under the Montreal Convention, and that the
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UK and US were in breach of the convention by virtue of the pressure they were placing on Libya to surrender
the two Libyan nationals for trial. It is far from clear that Libya is in breach of its obligations under the Mon-
treal Convention. The primary duty of a State is to submit a case to its prosecutor if it does not extradite the
fugitive. Libya has made elaborate gestures of its willingness to do this. Even if there were a duty to extradite,
that duty is to be exercised in accordance with national extradition law and Libya may not, according to that
law, surrender its nationals. In any event, the fugitives have an arguable case that the offences are political

character and thus non-extraditable.

It may yet be that there are legal questions to be raised on the merits about the right of the Security Council
to proceed in the way that it has, and political questions about the influence of the Western permanent members
of the Security Council's decision-making. It appears that the Security Council in the Lockerbie Cases as an
innovation which may be relied upon for the enforcement of the counter-terrorism treaties. Whether terrorist
State exception is applicable in this case or not that is another issue. Libya had questioned whether they would
have a fair trial if they were surrendered. However, this is irrelevant to some extent because the Security Coun-
cil requests in its Resolution 731(1992) to extradite two Libyan suspected bombers to the United Kingdom or
the United States for trial. On 31 March 1992, the Security Council passed a Resolution 748 (1992), which
makes no express reference to Chapter VII, is concerned with the threat to international peace and security pos-
ed by Libya's support for terrorism, imposed a relatively restricted range of sanctions upon Libya due to its
refusal to renounce terrorism, and demand that the accusers be handed over two suspected bombers makes with
no reference to the Montreal Convention. The Security Council requests in its Resolution 748 (1992) and Res-
olution 883 (1993) surrender two Libyan suspects and to impose sanctions against the Libyan Arab Jamahiriya
for its failure to comply. The rendition of the men is only one of the steps required to be taken by Libya with
the object of removing the threat to international peace. These sanctions imposed a mandatory arms and air
embargo upon Libya. It also called upon States to reduce significantly the number and the level of staff at Lib-
yan diplomatic mission and diplomatic posts. A Committee was deseign up to monitor compliance with the
sanction. Upon the certification by the Secretary-General of the arrival of the two accused Libyan indictees in
the Netherlands for trial, thus the Security Council passed the Resolution 1192 (1998) provided, inter alia, for
the suspension of the sanctions. Sanctions on Libya had been suspended. Libya and the UK and the USA rea-
ched an agreement in 1998 and the Security Council endorsed and mandated the arrangements for the trail.
This duly occurred and the President of the Council issued a statement on 9 July 1999 noting therefore the sus-
pension of the sanction. The Scottish Court presiding over the trial of the two Libyans accused of bombing
Pam Am Flight 103 on 21 December 1988, has found Abdel Basser al-Mergrahi guilty of murder and sentence
of life imprisonment under Scottish law. With regard to Al-Amin Khalifa Fahima, the Court concluded that
the Crown failed to present sufficient evidence to satisfy the high standard of proof beyond reasonable doubt
that is necessary in criminal cases. This does not mean that defendant is innocent of the crime charged. The
Government of Libya must take responsibility. The sanctions on Libya were formally revoked by S.C. Resol-
ution 11506 (2003) on the Libyan government's acceptance of responsibility for the Pan Am 103 bombing, its
renunciation of terrorism and the payment of appropriate compensation to the victim's families.

The purpose of this article is to examine various implications of the 1992 Aerial Incident at Lockerbie
Cases. The article divides into four sections. The first section analysis international conventions regarding to
crimes committed on aircraft as well as unlawful acts of violence at airports serving International Civil Avi-
ation. The second section explores Lockerbie Cases. The third section discusses the power limit between the
International Court of Justice and the United Nations Security Council focus on justiciable and non- justiciable
disputes, as well as judicial review in respect of the Security Council Resolution. The four section considers
international terrorist issues on conflicts of jurisdiction, legal responsibility, and international criminal assi-
stance. It also addresses that a new framework of international law that confronts modern threats is long over-
due. If it is to revive the legitimacy of international law, this order must be predicated on a new principle,
under which individual States assume reciprocal obligations to contain transnational threats emerging from
within their border.
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Extradition may be denied for grounds relating to: the offense charged; the relator; the criminal charge or the prosecution of the offense
charged; or the prosecution of the offense charge; or the penalty and punishability of the relator. The political offense exception relates
to the offense charged. In re Castioni [1891] 1 Q.B. 149, where construing the phrase political offense, Justice Denman stated that it
is not "necessary or desirable --- to put into language in the shape of an exhaustive definition exactly the whole state of things, or every
state of things which might bring a particular case within the description of an offense of a political character." The Court held that
Castioni, a Swiss citizen, a member of the uprising group, who shot a government official because (a) a political uprising existed at
the time and place of the offense, and (b) the offense committed was incidental to and in furtherance of the uprising. Castioni committed
his acts with a sufficient nexus to the political insurrection as to render his acts "political” and therefore non-extraditable. It was indeed
"political offenders" rather than "common criminals" that States considered worth the effort of a request for surrender. Most extradi-
tion laws and treaties provide that extradition need not or shall not be granted when the acts with which the accused is charged con-
stitute a political offense. Extradition treaties between individual States invariably exclude extradition for a political offence, yet again
the definitions differ widely. Generality, a distinction is drawn between a "pure" and a "relative" political offense is particularly sig-
nificant because extradition treaties often grant extradition in terms of "pure" and a "relative" political offense. A "relative" political
offense may be defined as one in which a common crime is so connected with a political act that the entire offense is regarded as poli-
tical. In re Ezeta, 62 F. 972, 997 (N.D. Cal. 1894), where alleged acts non-extraditable because they were incidental to a political up-
rising and committed during the progress of actual hostilities. In the Asy/um Case (1950) ICJ Reports 266 at 298, where Judge Alvarez,
dissenting, understood the term to mean "any act which purports to overthrow the democratic political order of a country---; in that
sense even murder may sometimes be termed a political offence." In the Asylum Case (1950) ICJ Reports 266 at 298, where military
rebellion in itself emanating from all Peruvian legal documents has not constituted a common crime. Asylum protects the political of-
fender against any measures of a manifestly extra-legal character which a Government might take or attempt to take against its political
opponents. Judge Alvarez, in his dissenting, opinion understood the term to mean "any act which purports to overthrow the democratic
political order of a country---; in that sense even murder may sometimes be termed a political offence." In Haya de la Torre Case
[1951] ICJ Reports 71, where the Court considered that the 1928 Havana Convention does not justify the view that the obligation in-
cumbent on a State to terminate an asylum irregularly granted to a political offender, imposes a duty upon that State to surrender the
person to whom asylum has been granted. Consequently the Court concluded that the Government of Colombia is under no obligation
to surrender Haya de la Torre to the Peruvian authorities. In R. v. Governor of Brixton Prison. Ex parte Kolczynski [1955] 1 Q.B.
540, where seven Polish nationals, members of the crew of a Polish fishing vessel in the North Sea, decided to seek political asylum
in England, over-powered the captain and other members of the crew, and brought the ship into an English port where they were
placed under arrest. The accused contended that they were political offenders. The Court under the 1679 Habeas Corpus Amendment
Act granted their application for a writ of habeas corpus ('the great writ of liberty'). Article 3 of the European Convention on Extra-
dition of 1957 excludes the obligation of extradition among the parties where the requested surrender is "regarded by the requested
Party as a political offence or as an offence connected with a political offence," thus leaving it to the Parties to determine, according
to their own interpretation of the term, what constitutes a political offence. See generally, A. Connelly, "Ireland and the Political Of-
fence Exception to Extradition," Journal of Law and Society, 12 (1958), p. 153; 1. A. Shearer, Extradition in International Law (Man-
chester: Manchester Univ. Press, 1971); M.C. Bassiouni, International Extradition and World Public Order (Leiden: Sijthoff, 1974);
V. Epps, "The Validity of the Political Offence Exception in Extradition Treaties in Anglo-American Jurisprudence," Harvard Inter-
national Law Journal, 20 (1979), p. 61; Carbonneau, "The Political Offence Exemption as Applied in French cases dealing with the
Extradition of International Terrorists," Michigan Yearbook of International Studies, (1983), p. 109; M.A. O'Connor, "International
Extradition and the Political Offense Exception: the Granting of Political Offender Status to Terrorists by the United States Court,"
New York Law School Journal of International and Comparative Law, 4 (1983), p. 613; K.S. Sternberg and D.L. Skelding, "State
Department Determination of Political Offenses: Death Knell for the Political Offense Exception in Extradition Law," Case Western
Reserve Journal of International Law, 15 (1983), p. 137; Colm Campbell, "Extradition to Northern Ireland: Prospects and Problems, "
Modern Law Review, 52(1989), pp. 585-621;G.. Gilbert, Aspects of Extradition Law (Dordrecht: Martinus Nijhoff, 1991); Admiral
Stansfield Turner, Terrorism and Democracy (Boston: Houghton Mifflin Co., 1991),pp. 203, 224, 232.
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international prohibitions against acts of violence against aircraft, including the obligation on States to prosecute offenders themselves
or extradite them for prosecution by other States, to certain acts of violence at airports serving international civil aviation. For the tes-
timony on 7 November 1989 by the U.S. Deputy Legal Adviser Elizabeth R. Rindskopf before the Senate Committee on Foreign Re-
lations, see Margaret S. Pickering, Sally J. Cummins & David P. Stewart, eds., Digest of United States Practice in International Law
1989-1990 (Washington, D.C. : International Law Institute, 2003), pp. 110-111.
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In the 1992 Aerial Incident at Lockerbie Cases (Libyan Arab Jamahiriya v. U.K.) and (Libyan Arab Jamahiriya v. U.S.A.) (Provi-
sional Measures) [ 1992] ICJ Reports 3. See M. Weller, "The Lockerbie Case: A Premature End to the New World Order?" African
Journal of International and Comparative Law, 4 (1992), p. 302; Vaughan Lowe, "Lockerbie- Changing the Rules during the Game,"
Cambridge Law Journal, 51 (1992), p. 410; F. Beveridge, "The Lockerbie Affair," International and Comparative Law Quarterly, 47
(1992), p. 907; Gerald P. McGinley, "ICJ Lockerbie Cases," Georgia Journal of International and Comparative Law, 22 (1992), pp.
577-601; Sally J. Cummins & David P. Stewart (eds.), Digest of United States Practice in International Law 2001 (Washington, D.
C. : International Law Institute, 2002), pp. 98-99.
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12 Lord Advocate is the Crown's principal law officer in Scotland. He represents the Crown in legal proceedings and conducts Crown
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prosecutions.
Grand jury is a body of 12 persons selected according to the law and sworn to give a verdict on some matter in criminal case according
to the evidence.
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22 Terrorism is included in the Draft Code of Crimes being prepared by the International Law Commission. See draft articles on the
Draft Code of Crimes against the Peace and Security of Mankind, Article 24. Ben Saul, Defining Terrorism in International Law (Ox-

ford: Oxford University Press, 2006).

23 Cf. Sir Crispin Tickell, "The Role of the Security Council in World Affairs," Georgia Journal of International and Comparative Law,

18(1988), pp. 307-317.

2 (EBRERAA) B AR T Dk A &R0 AR T8 F BT T AR PR BRI o Q4
KR FIRAT > JEAF WAL T A LR A & F R A A ER o




10 R RaVAE %71 % 56 %% 6

A B A

Ago) 7 Wi S (Schwebel ) - {HfziH
(Ni Zhengyu) 28 > & ~Z # (Jens Even-
sen) * > FERT#F % (Tarassov) 57 &
¥ (Guillaume ) - & [ 45 f1) ( Sahabudd-
een) ° FEHTF] (Aguilar Mawdsley ) o
2. X ¥t % 'E Bedjaoui > Weeramantry -
Ranjeva > Ajibola ; & {7 'E El-Koshe-
e
1] E S /N FE A 5 A B2 3 I PR
T0—#¢HH ; B Evenson » Tarassov » Guillaume
K Aguilar Mawdsley #§Z:t &80 ; Lachs F
Sahabuddeen HIJJft (& 5= A, 5 Badjaoui » Wee-

Bt~ LB oy B R Rk o < HERR A

A2 M B PR A e Y TR TRt
B R W R B B O o i TR R R B S
TR o DURC BRI B vk e i 2 B oy o M PR i 7 <5 R
WRRE - BREFATR -

— ~ TRRARR

PERE AV TSR = sl =] S SERULY ST AV TR E Sy
i ( Justiciable Dispute ) * » {EIbZ G F L
AR FTERZ IR T o E—TE T TE e B A UG
Uit B R T O I AR IR BATE & 7 2 0 H

ramantry > Ranjeva » Ajibola J; H{F-7%'E El-Ko-
sheri HI[¥f th 3% 22 SCETE . -

(BeBlE=RE) & (BERERRK) REHR
& N ER - WA ME I EEF i B

25

26

27

28

29

30

Robert Yewdall Jennings (1913-), born at Idle, Yorkshire, Downing College, Cambridge, received M.A. LL.B. (Cantab.) He was a
Choate Fellow at Harvard University in 1937. Whewell Professorship of International Law 1955-82, He was Associate in 1957, Mem-
ber in 1967, Vice-President in 1979 and President in 1981 of the Institut de Droit International, where he has been an Honourable
Member since1985. He was elected Judge of the International Court of Justice 1982-95, President 1991-94. Judge Jennings produced
two classic monographs on The Progress of International Law (1960) and Acquisition of Territory in International Law (1963). To-
gether with Sir Arthur Watts edited Oppenhenheim's International Law, 9" ed. (Harlow, Essex: Longman Group, 1993).

Shigeru Oda (1924- ), trained law at the university of Tokyo, spend three years at Yale University 1950-53, served as Associate, and
then full Professor of International Law at Tohoku University in Sendai City 1959-76.He was a Delegate to all three UNCLOS Con-
ferences 1958-75, and a Member of the UN Experts Group on Mare Science and Technology 1967-68 and of the Oceanographic Com-
mission 1969. He was on the UN Committee on the Sea-bed and Ocean Floor 1968-73, and Legal Consultant to ESCAP on Mineral
Resources 1969-75. He is a Member of the Institut de Droit International, elected Judge of the ICJ from 1976, and Vice-President
1991-94. Author of The International Court of Justice (1987).

Robert Ago (1907-95), a doctor of law and political sciences from Naples, held chairs of public international law from 1934-82, at
four university centres in succession: first briefly in Catania and Genoa; from 1938 in Milan; and from 1956 in Rome. He was Italy's
first representative at the International Labour Organisation (ILO) for more than 30 years. He was a Member in 1956 and from 1991
President of the Institut de Droit International. As a Member and at one time Chairman of the International Law Commission (ILC).
He was elected Judge of the International Court of Justice 1979-95. When he turned 80, Judge Ago was fittingly honoured by his col-
leagues on so many committees, broads and benches with a Festschrift, appropriately entitled International Law at the Time of Its
Coditication, to do justice to this meticulous codifier and legislator.

fegkm (1906-) » Tk A MA - 1928 4 k5 k& K% (Soochow /Dongwu University in Shanghai) 4:-I- > 1929 4 £ B 37
JFA& K ik %1 1 (Doctorate of Law at Stanford University Law School.) ° 1931-1945 $ 2t 4% & Eifp R 2 K% ~ R K% »
# & K% (Chitz University ) 353% B BS ik & B BR ALK © 1946-1948 SF 4 o R B R B E k¥ B AR IL X EH T4 o
1948-1954 F4£ il R 2 KB HIT R R T4 ~ HFh5k  1956-1981 SF4F 4 2 SR44 #90% 48 8] JA R © 1982 SF4h L aR A AR -
1981-1984 - MMk R H & & 8 - 1985-1994 SFr BBtk ie ik B 0 34 BIBSAPRYENEASEIERRE - MMBMESEE P
EEMRE - RN TR EERENRENE R EER RV ERTMERF -

Jens Evensen received a law degree from Oslo University and trained at the Minnesota, Columbia and obtained a Doctorate from Har-
vard Law School. He became an advocate at the Supreme Court, then become Director- General of the Legal Department of the For-
eign Ministry 1961-73, Minister of Commerce and Shipping 1973-74 and Minister for the Law of the Sea 1974-78, Associate Member
of the Institut de Droit International in 1971, Arbitrator of the Permanent Court of Arbitration (PCA) in 1978, and a Member of the
International Law Commission (ILC) from 1979-84, elected Judge of the ICJ from 1985-94.

Legal disputes are suitable for settlement by adjudication. Any dispute is justiciable provided the parties are willing to abide by a ju-
dicial determination. James Leslie Brierly, "The Judicial Settlement of International Dispute," Sir Hersch Lauterpacht and C.H.M.
Waldock (eds.), The Basis of Obligation in International Law and Other Papers by the Late James Leslie Brierly (Oxford: Clarendon
Press, 1958), pp.93-107; H. Mosler, "The Area of Justiciability: Some Cases of Agreed Delimiation in the Submission of Disputes
to the International Court of Justice," Jerzy Makarczyk (ed.), Essays in International Law in Honour of Judge Manfred Lachs (The
Hague/Boston/ Lancaster:Martinus Nijhoff Publishers, 1984), pp. 409-421.
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Political disputes which affect the vital interests, the independence, or the honour of the two States are suitable for settlement by good
offices, mediation, conciliation or negotiation.

The Security Council requests in S.C. Resolution 731(1992) to extradite suspected bombers to the United Kingdom or the United Sta-
tes.

On 31 March 1992, the Security Council passed a Resolution 748 (1992) imposed a relatively restricted range of sanctions upon Libya
due to the latter's refusal to renounce terrorism, and demand that the accusers be handed over two suspected bombers makes no ref-
erence to the Montreal Convention. S.C. Resolution 748, which makes no express reference to Chapter VII, is concerned with the
threat to international peace and security posed by Libya's support for terrorism. The rendition of the men is only one of the steps re-
quired to be taken by Libya with the object of removing the threat to international peace. These sanctions imposed a mandatory arms
and air embargo upon Libya.

In the Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident
at Lockerbie (Libya v. United States); (Libya v. United Kingdom), (Libya v. France), where Libya claimed that under the 1971 Mon-
treal Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation it was entitled itself to prosecute two Libyan
nationals who had been charged with responsibility for the bomb placed on the PanAm flight that exploded over Lockerbie, and that
the UK, pursuant to Article 31 of the ICJ Statute and Article 37 of the Rules of Court, by pressing for surrender of the Libyans, were
in breach of Libya's rights under the Convention. Geoffrey Marston (ed.), "United Kingdom Materials on International Law 1997,"
British Year Book of International Law, 68 (1997), pp. 616-24.

Request for the Provisional Measures was refused on this basis that prevailed over other treaty rights in accordance with Articles 25
and 103 of the United Nations Charter, so that the Court's attitude to the jurisdictional issue cannot be ascertained, with the conse-
quence that the Libyan application had to be held inadmissible.
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The term critical date is that there is a distinction between the date for the rules on acquisition of tltle and the date of adjudication,
though the concept it connotes has always been implicit in territorial disputes, if not in all litigated matters, appears to have been de-
rived from the terminology employed by Max Huber, the arbitrator, in the Island of Palmas Arbitration (1928) 2 RIAA 829 at 845,
In the Legal Status of Eastern Greenland Case (1933) PCIJ Ser. A/B, No. 53 at 45, where the term indicates the date as at which the
rights of the parties are to be determined and actions subsequent to which are, for the purpose of the proceedings, irrelevant. The item
indicates the date as at which the right of the parties are to be determined and action subsequent to which are, for the purpose of the
proceedings. L.F.E. Goldie, "The Critical Date", International and Comparative Law Quarterly, 12 (1963), pp. 1251-84; Sir Gerald
Fitzmaurice, The Law and Procedure of the International Court of Justice (Cambridge: Cambridge University Press, 1993), Vol. 1,
pp. 260-284.

CRIPRRTR R4 ) 5 3445656 3 RAFIRMIFAH F B AR AL B IFH e AR
After the proceedings had been instituted, the Security Council adopted what purported to be a blnding decision under Chapter VII of
the Charter calling upon. Libya to surrender the two accused. The Court noted that the Parties to the two cases, as Members of the
United Nations, are obliged to accept and carry out the decisions of the Security Council in accordance with Article 25 of the Charter.
Moreover, in accordance with Article 103 of the United Nations Charter, the obligations of the Parties prevail over their obligations
under any other international agreement, including the Montreal Convention. ICJ Reports, 1992, p. 15, paras. 39-40; pp. 126-27, par-
as. 42-43. S.C. Resolution 1192 (1999): #] b 22 5% £ A F A& 4 * (VAP L4FPFA BRW £ 258+ QAW EHRERD>GME
QAL I 2 RGBT o PR RRBIE MR R R AR T 0% > (MEETREHEFSH) » b iFFHIL
2006 “F > & 200-206 5 1535 0 (A FEBIBKIER ) 0 92/07/01 o 3 B B Bk 426 49 55 ¢ http://www.csil.org.tw/stu-
dent/ - #x4L A #7 : 2009/10/06 -
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Jan Kolasa, "Some Remarks on the Concept of A Resolution and Decision of International Organizations," Jerzy Makarczyk (ed.),
Essays in International Law in Honour of Judge Manfred Lachs (The Hague/Boston/ Lancaster:Martinus Nijhoff Publishers, 1984),
pp-493-499; Jan Kolasa, "The International Court of Justice on the Implied Powers of International Organizations," Jerzy Makarczyk
(ed.), ibid. pp.501-529;Vera Gowlland-Debbas, "The Relationship between the International Court of Justice and the Security Council
in the Light of the Lockerbie Case," American Journal of International Law, 88 (1994), pp. 643-77.

Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security
Council Resolution 276 (1970), (Advisory Opinion), ICJ Reports 1971, p. 16.

Dissenting Opinion of Judge Sir Gerald Fitzmaurice. ICJ Reports 1971, p. 16; J.G. Merrills, Judge Sir Gerald Fitzmaurice and the
Discipline of International Law: Opinions on the International Court of Justice, 1961-1973 (The Hague/London/Boston: Kluwer Law
International , 1998), pp.291-297.

Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter) (Advisory Opinion), ICJ Reports 1962, p. 151.
The Court found that the obligations of States under article 103 of the UN Charter prevailed over their obligations under any other in-
ternational agreement, including the Montreal Convention, and that all States were obliged to accept and carry out the decision con-
tained in resolution 748(1992) in accordance with article 25 of the Charter. The Court thus found that the circumstances of the case
were not such as to require the exercise of its powers under Article 41 of the Statute to indicate provisional measures. Marc Weller,
'The Lockerbie Case: A Premature End to the "New World Order"," African Journal of International and Comparative Law, 4 (1992),
3215 ok £ 4 BIARE - BHRBNE £4 0 %A EIITE £% (WA HEF2#) (Commentary on Charter of United Na-
tions) - KJR ¢ L EHEH HARAE 0 1999 0 B 646-48 -
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Bona fides, made in good faith; without fraud or deceit, one of the fundamental principnles of international law which touches every
aspect of international law, and is one of the general principles of law as specified in Article 38 (1) of the Statute of the ICJ. See, for
examples, the Preamble and Article 2 (2) of the UN Charter, require States to fulfill all obligations arising under it in good faith. Ar-
ticle 26 and the Preamble to the Vienna Convention on the Law of Treaties 1969 noting that the principles of free consent and of good
faith and the pacta sunt servasnda rule are universally recognized. In the law of treaties, treaties must be observed in good faith. States
have a responsibility to implement their treaty obligation in good faith. The expectation good faith in performance of treaties obliga-
tion, contracting parties will do nothing to frustrate the purpose of a treaty. This duty is breached if a combination of acts or omissions
has the overall effect of rendering the fulfillment of treaty obligations obsolete, or defeat the object and purpose of a treaty. Likewise,
treaties must be interpreted in good faith. In Nuclear Tests Cases (Australia v. France; New Zealand v. France), ICJ Reports 1974,
p. 254 at 267, where the Court said that one of the basic principles governing the creation and performance of legal obligations, what-
ever their sources, is the principle of good faith. Sir Gerald Fitzmaurice, The Law and Procedure of the International Court of Justice
(Cambridge: Cambridge University Press, 1993), Vol. 2, pp. 609-615.

As regards the United Kingdom all rules of customary international law as are either universally recognised or have at any rate received
the assent of this country are per se the law of the land. Sir Robert Jennings and Sir Arthur Watts (eds.), Oppenheim's International
Law, 9" ed. (Harlow, Essex: Longman Group, 1993), pp. 56-57.

B (BB ERFEABRRERR RGO MG) o (P BERKFET 1998) - &' 39-57 - Bailey and Daws, The
Procedure of the UN Security Council, 3" ed. (Oxford: Clarendon Press, 1998), pp. 317-20.
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Cf. Lord McNair (Arnold Duncan McNair), "Extradition and Exterritorial Asylum," British Year Book of International Law, 28
(1951), p. 172.

On 11 September 2001, the terrorist organization bases in Afghanistan, Al Qaeda, orchestrated a series of airplane hijackings in the
United States, which led to the collapse of the World Trade Center and extensive damage to the Pentagon. The United States first un-
successfully demanded that the de facto government of Afghanistan (the Taliban) hand over the terrorists, but then exercised its right
of self-defence under Article 51 of the United Nations Charter by pursuing a military campaign in Afghanistan against both the terrorist
organization and the Taliban. In its report to the Security Council explaining why it was exercising its right of self-defence, the United
States asserted: "The attacks on 11 September 2001 and the ongoing threat to the United States and its nationals posed by the Al-Qaeda
organization have been made possible by the decision of the Taliban regime to allow the parts of Afghanistan that it controls to the
used by this organization as a base of operation. Despite every effort by the United States and the international community, the Taliban
regime has refused to change its policy. From the territory of Afghanistan, the Al-Qadeda organization continues to train and support
agents of terror who attack innocent people throughout the world and target United States nationals and interests in the United States
and abroad. " U.N. Doc. S/2001/946 (2001). The reaction of the international community to this resort to self-defence was largely
supportive. The Security Council passed two resolutions prior to the U.S. military response declaring that the terrorist attacks
threatened international peace and security, and expressly recognizing in this context the right of self-defence. S.C. Res. 1368 (2001);
S.C. Res. 1373 (2001). After the attacks of 9/11 Americans asked, 'Why do they hate us so much?' The answer has been framed in
terms of a range of clashes of emotions, particularly humiliation in the Middle East. Khaled Fattah & K. M. Fierke, "A Clash of Emo-
tions: The Politics of Humiliation and Political Violence in the Middle East," European Journal of International Relations, 15(2009),
pp. 67-93. Moreover, the unsuccessful plot to blow up airliners over the Atlantic Ocean in 2006 was aimed at disrupting the global
air-transportation network.

Under S.C. Res. 11506 (2003), sanctions on Libya were formally revoked on the surrender of the two Libyan indictees for trail, and
on the Libyan government's acceptance of responsibility for the Pan Am 103 bombing, its renunciation of terrorism and the payment
of appropriate compensation to the victim's families.

Terrorism is included in the Draft Code of Crimes being prepared by the International Law Commission. See draft articles on the
Draft Code of Crimes against the Peace and Security of Mankind, Article 24. Terrorists groups such as Hezbollah and al Qaeda have
cells in multiple countries, often operating without the active support of any government but still capable of committing attacks with
global impact. See A. E. Evans and J.F. Murphy, Legal Aspects of International Terrorism (Lexington, Mass.: American Society of
International Law, 1978); David Freestone, "Legal Responses to Terrorism," J. Lodge (ed.), Terrorism: a Challenge to the State (Lon-
don: Marin Robertson, 1981), pp. 195-244; A. Sofaer, "Terrorism and the Law," Foreign Affairs, 64 (1986), p. 901; A. Cassese, "
The International Community's 'Legal' Response to Terrorism," International and Comparative Law Quarterly, 38 (1989), p. 589..
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54 The Aerial Incident at Lockerbie Cases (Libyan Arab Jamahiriya v. U.K.) [1992] ICJ Reports 14; [1998] ICJ Reports 9; (Libyan Arab
Jamabhiriya v. U.S.A.) (Provisional Measures) [1992] ICJ Reports 115; [1998] ICJ Reports 114. See M. Weller, "The Lockerbie Case:
a Premature End to the New World Order?" Revue Africaine de Droit International et Compare, 4 (1992), p. 302; F. Beveridge, "
The Lockerbie Affair," International and Comparative Law Quarterly, 47 (1992), p. 907; Sally J. Cummins & David P. Stewart (eds.),
Digest of United States Practice in International Law 2001 (Washington, D.C. : International Law Institute, 2002), pp. 98-99.
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