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Search and Seizure of Child Pornography on the Internet
Fa, Sze-Chie

Abstract

With the advent of computer technology, the ability to produce child pornography has in-
creased, and the distribution of child pornography has revolutionized. Electronic mail, anony-
mous re-mailing, chat rooms, and off-site storage facilities have made computers become a fa-
vored medium among child pornographers. In view of the advancing technological aspects avail-
able to those who traffic in child pornography, traditional tools used in criminal investigations,
such as search warrant, must be adapted to respond to the new and emerging facets of this crime
and the unique issues that arise within an internet child pornography case. This article will dis-
cuss the uneasy application of the United States Constitution's Fourth Amendment search and
seizure law to internet child pornography cases, and see how United States' courts deal with tho-
se problems. By exploring how United States' courts deal with internet child pornography cri-
mes, we can provide some references to our courts and law enforcements when they encounter

the same problems.
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3 Convention on the Rights of the Child, §34:" States Parties undertake to protect the child from all forms of sexual

exploitation and sexual abuse. For these purposes, States Parties shall in particular take all appropriate national,

bilateral and multilateral measures to prevent:

(a) The inducement or coercion of a child to engage in any unlawful sexual activity;

(b) The exploitative use of children in prostitution or other unlawful sexual practices;

(c) The exploitative use of children in pornographic performances and materials.
4 INTERPOL 61°" General Assembly, INTERPOL Recommendation on Offenses Against Minors (1993).
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5 Article 2 (c) of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child

prostitution and child pornography.

6 Article 9 of 2001 Council of Europe Convention on Cybercrime

7 E/CN.4/2005/78, p.9 (sexually explicit conduct covers at least real or simulated: (a)sexual intercourse, including

genital-genital, oral-genital, anal-genital or oral-anal, between minors, or between an adult and a minor, of the

same or opposite sex; (b)bestiality; (c)masturbation; (d)sadistic or masochistic abuse in a sexual context; or (e)

lascivious exhibition of the genitals or the public area of a minor.)
8 The European Union's Council Framework Decision 2004/68/JHA of 22 December 2003.
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New York v. Ferber, 458 U.S. 747 (1982).

10 Jennifer Stewart, If This is the Global Community, We Must be on the Bad Side of Town: International Policing
of Child Pornography on the Internet, 20 HOUSTON J. OF INT'L LAW 205-246 (1997).
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12 See U.S. Sentencing Comm'n, Report to the Congress: Sex Offenses Against Children, at 30 (1996), http://
www.ussc.gov/r_congress/SCAC.HTM (last visited March.24, 2010)
13 Kelly M. Doherty, Comment, www.obscenity.com: An Analysis of Obscenity and Indecency Regulation on the
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14 HOWARD A. DAVIDSON & GREGORY A. LOKEN, CHILD PORNOGRAPHY AND PROSTITUTION 1

(1987).

15 Stephem T. Fairchild, Note, Protecting the Least of These: A New Approach to Child Pornography Pandering

Provisions, 57 DUKE L.J. 163, 167 (2007)

16. MONIQUE MATTEI FERRARO & EOGHAN CASEY, INVESTIGATING CHILD EXPLOITATION AND
PORNOGRAPHY: THE INTERNET, THE LAW, AND FORENSIC SCIENCE 9 (2005).
17 PHILIP JENKINS, BEYOND TOLERANCE: CHILD PORNOGRAPHY ON THE INTERNET 55 (2001).

18 Stewart, supra note 10, at 213.

19 Amy E. Wells, Comment, Criminal Procedure: The Fourth Amendment Collides with the Problem of Child Por-
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20 Stewart, supra note 10, at 213.
21 Id.
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