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Criminal concurrence and Fined imprisonment is based on Grand
Justice Council Interpretation No. 366 and Grand Justice
Council Interpretation No. 662.

Chang,Ming-Woei
Abstract

While the Grand Justice Council Interpretation No. 662 overruled Paragraph
2 of Article 41 of the 2005 ROC Criminal Code, which reads against the Grand
Justice Council Interpretation No. 366, it becomes questionable whether the
more than six months of combined sentence of criminal concurrence automatically
and undoubtedly results in imprisonment. In response to the scholarly critics
to the Grand Justice Council Interpretation No. 366, comparative analyses between
Germany and Taiwan focusing on issues of "criminal concurrence" and "avoiding
short-term imprisonment" are conducted. In addition, this article also refers to
an American judicial opinion concerning if multiple petty offenses become a
serious one in a single criminal proceeding. Finally, since this article concludes
Paragraph 2 of Article 41 of the 2005 ROC Criminal Code violates the principle
of proportional justice clause in the ROC Constitution, it does not belong to the
legislative power to deprive the defendant of every opportunity to get imprisonment-
term fined in criminal concurrence no more. As a result, this study concludes
the Grand Justice Council Interpretation No. 662 is correct to vacate Paragraph
2 of Article 41 of the 2005 ROC Criminal Code with some juridical analyses.
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See Lewis v. United States, 518 U.S. 322 (1996).
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See 518 U.S., at 323.

The Court held: "there is a category of petty crimes or offenses which is not subject to the Sixth Amendment

jury trial provision." See Duncan v. Louisiana, 391 U.S. 145, 159 (1968).
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78 See 518 U.S., at 325.

79 See District of Columbia v. Clawans, 300 U.S. 617, 628 (1937).

80 See Frank v. United States, 395 U.S. 147, 148 (1969).

81  See Blanton v. North Las Vegas, 489 U.S. 538, 541 (1989).
82 The Court held: "The judiciary should not substitute its judgment as to seriousness for that of a legislature, which

is far better equipped to perform the task." Id.
8 See 518 U.S., at 326.

84 See Codispoti v. Pennsylvania, 418 U.S. 506 (1974).

8 Id., at 512.
8 See Baldwin v. New York, 399 U.S. 66 (1970).
87 1Id., at 66-8.
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88 See 418 U.S., at 511.

89 1Id.

9% 1Id., at 516.

91 See 359 U.S., at 148.

92 See Bloom v. Illinois, 391 U.S. 194, 202 (1968).

93 See 518 U.S., at 327. (Citing : Queen v. Matthews, 10 Mod. 26, 88 Eng. Rep. 609 (Q. B. 1712); and King

94

95

96

v. Swallow, 8 T. R. 285, 101 Eng. Rep. 1392 (K. B. 1799))

See 518 U.S., at 327. ( "The fact that petitioner was charged with two counts of a petty offense does not revise
the legislative judgment as to the gravity of that particular offense, nor does it transform the petty offense into
a serious one, to which the jury trial right would apply." )

Id., at 328. ( "But it is now settled that a legislature's determination that an offense carries a maximum prison
terms of six months or less indicates its view that an offense is petty. Where we have a judgment by the legisla-
ture that an offense is petty, we do not look to the potential prison term faced by a particular defendant who is
charged with more than one such petty offense." )

Id., at 330.
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