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The Right to Counsel at Trial: Focused on Cases of Non-mandatory

Required Representation by Defense Counsel
Chang,Ming-Woei

Abstract

Although the criminal justice system in Taiwan does not clearly recognize the accused the
right to proceed pro se, the accused actually proceeds pro se if there is no counsel at trial in cases
of non-mandatory required representation by defense counsel according to Paragraph 1 of Article
31 of the ROC CPC. Based on a theory of fair trial, as a result, the court is supposed to protect
the right to counsel of the pro se defendant to compete with the prosecutor. In any event, the fair
trial only reserves the chance of a fair game instead of a promise of acquitting the accused at the

end.
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See Gordon Van Kessel, Adversarial Excesses in the American Criminal Trial, 67 Notre Dame L. Rev. 403,
505 (1992) ("The American style adversarial system---with its emphasis on the contest between the lawyers
for the individual and for the state, rules designed to shield the accused from the process, and extensive use of
the lay jury---has its roots in the individualism, populism, and pluralism that are natural ingredients of our char-
acter and that strongly influence our view of the proper structure and role of social and political institutions. A
fundamental aspect of our individualism that stands in the way of reforms embracing nonadversary approaches
is our antipathy toward authority: in particular, our fear and distrust of governmental power. These attitudes lead
us to establish mechanisms--such as strong lawyers and the lay jury--that shield the individual from the authority
of state institutions." ) .

See Murphy v. Waterfront Commission, 378 U.S. 52, 55 (1964 ) .

See William Burnham, Introduction to the Law and Legal System of the United States, 259 ( West Group,
1999) .
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PR 2 KB FH R AR A K ik A X 34 F (the Scottish legal system) - iy £ 44 3% 3544 B &
i T 2 k1% 4 (the legal traditions and developments of England and Wales) - [ 25 #% B % a4 3%
B %M ¢ < http://www.scotcourt.gov.uk > (last visited, Feb. 21%, 2010) .
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In a sense "an inquisitorial style is less likely to serve as a check on government powers, the role American Cour-
ts play in our system of checks and balances." See TEACHERS' RESOURCE GUIDE for LAW & JUSTICE,
available at: <http://www.19thcircuitcourt.state.il.us/bkshelf/resource/origin.htm > (last visited, Feb. 24",
2010) .

See Stephan Landsman, The Rise of the Contentious Spirit: Adversary Procedure in Eighteenth Century Eng-
land, 75 Cornell L. Rev. 497, 502 (1990) .

See G. W. Keeton, Lord Chancellor Jeffreys and the Stuart Cause, 21, 22 (1965) .

B KRR F A0+ I RL 00 R 0+ 7 4% 5k £ 7L M4k (burglars) ~ % % (horse-
thieves ) i {4 # % & 2% (coiners) % 3 - See Stephan Landsman, supra note 11, 573.

See Gerald Howson, It takes a Thief: The Life and Times of Johnathan Wild, 3-7 ( London The Cresset Library,
1987) .

See Stephan Landsman, supra note 11, 573 ( "What the OBSP demonstrates about them is that they were wise
not only in the ways of the street, but of the courtroom as well.") .
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See Stephan Landsman, supra note 11, 602-3.

See G. W. Keeton, supra note 12, 22.
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21 See John H. Langbein, The Criminal Trial Before the Lawyers, 45 U. Chi. L. Rev. 263, 314 (1978).

22 See Stephan Landsman, supra note 11, 578.

23 See Ellen Hochstedler Steury and Nancy Frank, Criminal Court Process, 81 (West, 1996).

24 See Stephan Landsman, supra note 11, 579.

25 See Ellen Hochstedler Steury et al., supra note 23, 81.
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The Sixth Amendment to the United States Constitution states: "In all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assistance of Counsel for his defence."

The Sixth Amendment to the United States Constitution states: "In all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assistance of Counsel for his defense." The right to counsel in federal proceedings
was well-established by statute early in the country's history, and was reaffirmed by the U.S. Supreme Court in
1938 in Johnson v. Zerbst. Available at: <http://www.cae-fpd.org/History.htm> (last visited, Feb. 21%,
2010) - The Supreme Court held that the Sixth Amendment required a lawyer to be appointed in all federal crimi-
nal cases. See Johnson v. Zerbst, 304 U.S. 458 (1938).

In 1854, the Supreme Court of Indiana in Webb v. Baird held: " It is not to be thought of, in a civilized com
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munity, for a moment, that any citizen put in jeopardy of life or liberty should be debarred of counsel because
he was too poor to employ such aid. No Court could be respected, or respect itself, to sit and hear such a trial.
The defence of the poor in such cases is a duty resting somewhere, which will be at once conceded as essential
to the accused, to the Court, and to the public." See 6 Ind. 13, 18.

See Betts v. Brady, 316 U.S. 455, 477 (1942). (And most of the other States have shown their agreement by
constitutional provisions, statutes, or established practice judicially approved, which assure that no man shall be
deprived of counsel merely because of his poverty.)

Well into the 20th century, most states relied on the volunteer pro bono efforts of lawyers to provide defense for
poor people accused of even the most serious crimes. While some private programs, such as the New York Legal
Aid Society, were active as early as 1896 in providing counsel to needy immigrants, and the first public defender
office began operations in Los Angeles in 1914, such services were non-existent outside of the largest cities.
Available at: <http://www.cae-fpd.org/History.htm> (last visited, Feb. 21, 2010).

See Powell v. Alabama, 287 U.S. 45 (1932).

See Betts v. Brady, 316 U.S. 455 (1942).

See 372 U.S. 335 (1963).

See In re Gault, 387 U.S. 1 (1967).

See Argersinger v. Hamlin, 407 U.S. 25 (1972).

See Scott v. Illinois, 440 U.S. 367 (1979) and Alabama v Shelton, 535 U.S. 654 (2002). /& v A s )1 2p 3 4%
ERA TR E R S IR ATE (3£2) £ 7432

See Hamilton v. Alabama, 368 U.S. 52 (1961).
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See Miranda v. Arizona, 384 U.S. 436 (1966).

See United States v. Wade, 388 U.S. 218 (1967) ; see also Moore v. Illinois, 434 U.S. 220 (1977).

See McMann v. Richardson, 397 U.S. 759 (1970).

See Coleman v. Alabama, 399 U.S. 1 (1970).

See United States v. Tucker, 404 U.S. 443 (1972).

See Douglas v. California, 372 U.S. 353 (1963).

See Mempa v. Rhay, 389 U.S. 128 (1967).

"An error by counsel, even if professionally unreasonable, does not warrant setting aside the judgment of a

criminal proceeding if the error had no effect on the judgment. Cf. United States v. Morrison, 449 U.S. 361,

364 -365 (1981). The purpose of the Sixth Amendment guarantee of counsel is to ensure that a defendant has
the assistance necessary to justify reliance on the outcome of the proceeding. Accordingly, any deficiencies in
counsel's performance must be prejudicial to the defense in order to constitute ineffective assistance under the
Constitution." See Strickland v. Washington, 466 U.S. 668, 691-2 (1984). Standards are frequently not imple-
mented, contracts are often awarded to the lowest bidder without regard to the scope or quality of services, or-

ganizational structures are weak, workloads are high, and funding has not kept pace with other components of
the criminal justice system. The effects can be severe, including legal representation of such low quality to am-
ount to no representation at all, delays, overturned convictions, and convictions of the innocent. Ultimately, as
Attorney General Janet Reno states, the lack of competent, vigorous legal representation for indigent defendants
calls into question the legitimacy of criminal convictions and the integrity of the criminal justice system as a
whole. Available at : < http://www.nlada.org/About/About_HistoryDefender > (last visited, Feb. 21%, 2010).
See Massiah v. United States, 377 U.S. 201 (1964).

See Adams v. United States ex rel. McCann, 317 U.S. 269, 275 (1942) (The short of the matter is that an ac-
cused, in the exercise of a free and intelligent choice, and with the considered approval of the court, may waive

trial by jury, and so likewise may he competently and intelligently waive his Constitutional right to assistance
of counsel. There is nothing in the Constitution to prevent an accused from choosing to have his fate tried before
a judge without a jury even though, in deciding what is best for himself, he follows the guidance of his own wis-
dom, and not that of a lawyer.).

See Faretta v. California, 422 U.S. 806 (1975).

Id., at 834, n 46. (Of course, a State may - even over objection by the accused - appoint a "standby counsel”




52 FE I E 56 5% 3 H RO

Jilag o AR REFEERE S B RFRREDN R AR R B T o MRS A

REFI] > @l?ﬁiﬁﬁ%@%ﬁﬁ%ﬁ%ﬂ‘ﬁ BEREREAT R H CREERS E > KRR A
TEMD > I R S E 5 E AR FH ROt oS BB R RRERA ¥ IR EE
FUFRHRE R IR 2 P 38 25 110 535 R BURF I B Y ik EAERTRE PRI © MEA G PR (ERE UU2

i E I

A

T

CAERRTHERE T > A0 s hE ™ AR SR G R AR E

RIGERRERNIE M EEE IR 2 HAl EFEFH (adversary proceedings ) A 4407 &
5[ R 5 ) 1 e R T TR ) — KR ™ B3ty 7 2 AT 5 B (BRI 3 {20 A @A

=

NA

- REEHEFALI) + DRSS
Rz P B 5 T S (L 1 R T -
BT RGENL R  RALHE W B A B

BABIEREVSON RS EF AR P REF - ,\“F'%E\,\iﬁ”*fi BE A H Y [ 2K A

2R Bl RER - SERII AR e e i B FAEZ TUHYBLEL * > A g FE AR A A

51

52

53

54

55

to aid the accused if and when the accused requests help, and to be available to represent the accused in the event
that termination of the defendant's self-representation is necessary.)
See McKaskle v. Wiggins, 465 U.S. 168, 186-7 (1984) (By contrast, counsel's interruptions of Wiggins or wit-

nesses being questioned by Wiggins in the presence of the jury were few and perfunctory. Most of counsel's un-
invited comments were directed at the prosecutor. Such interruptions present little threat to a defendant's Faretta
rights, at least when the defendant's view regarding those objections has not been clearly articulated. On the rare
occasions that disagreements between counsel and Wiggins were aired in the presence of the jury, the trial judge
consistently ruled in Wiggins' favor. This was a pattern more likely to reinforce than to detract from the appear-
ance that Wiggins was controlling his own defense. The intrusions by counsel at Wiggins' trial were simply not
substantial or frequent enough to have seriously undermined Wiggins' appearance before the jury in the status
of one representing himself.)

See Right to Counsel & Legal Services for the Poor, available at : <http://www.abanet.org/publiced/lawday/
talking/rtcounsel.html > (last visited, Feb. 21%, 2010).

KA LRI FERBARBE R LT RMAY > 2B ERORFBE (Flde 0 B30 Ak - 2R
MR~ FFIREH ) 0 SR IREEA A F FAR R 3 A LA 0 A o

Courts have interpreted the Sixth Amendment right to counsel as guaranteeing the "effective assistance of coun-
sel" to criminal defendants. It doesn't matter whether the attorney is hired by the defendant or appointed by the
government. However, questionable strategic choices made by an attorney (and even serious lawyer errors, in
some instances) do not usually cause a conviction to be thrown out, unless it is clear that the attorney's incom-
petence affected the outcome of the case. See FindLaw, Right to Counsel, available at : <http://criminal.find-
law.com/crimes/criminal rights/criminal rights_courtroom/right_to_counsel.ht ml> (last visited, Feb. 19",
2010).

See Brewer v. Williams, 430 U.S. 387, 401 (1977). (Rather, the clear rule of Massiah is that once adversary
proceedings have commenced against an individual, he has a right to legal representation when the government

interrogates him.) Some states extend the right to counsel to all matters where a defendant's liberty interest is
threatened. The New Jersey Supreme Court unanimously held that, regardless of whether the proceeding is lab-
eled as civil, criminal, or administrative, if a defendant faces a loss of liberty, she or he is entitled to appointed
counsel if indigent. See Anne Pasqua, et al v. Hon. Gerald J. Council, et al, 186 N.J. 127 (2006) (March 2006).




RO T I T e i i

BT R S AR 7 PR Y R Sl e ol 1 ﬁZ%ﬁIMDRAﬁ&ﬂ$ﬁ¢$ﬂZ%
FRAIESL - AL DE T R R P ° PENEHM AR SRERE 2 BRI ™
KRy ~ FRHATHERERE T - NI > HZ It ‘Iﬁkﬁ%éﬁ% AR A P F P ER B E

56

57

58

B A 53 ) L AR 09 B3R 2303t A C O A E 33 (Truth-finding theory ) 3 O A4 # 22
% (Fair-decision theory ) ; (&) L B2 3Ly T 3% Fl 48 4 4649 223 (Truth-finding and fair-decision theories
joined) ; (U#EH] 2234 (the rights theory) ;5 (1)L 4 | #% 223 (The bargaining incentive theory ) A & (V4%
#E 3% ¢ (The norm theory ) - %] A& Ak 4r - A F 3528 ) & 2 IF 2218 {4 » #7 - available at : <http://www.
jerb.com/zyw/n25/ca137877.htm> (last visited, Feb. 19", 2010).
S M A B R E Tk BAER > A A4 25 28 4 » available at : <http://big5.xinhuanet.com/gate/
big5/news.xinhuanet.com/legal/2007-04/06/content 5942280.htm > (last visited, Feb. 19", 2010) .
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See 422 U.S., at 852 (In conclusion, I note briefly the procedural problems that, I suspect, today's decision will
visit upon trial courts in the future. Although the Court indicates that a pro se defendant necessarily waives any
claim he might otherwise make of ineffective assistance of counsel, the opinion leaves open a host of other pro-
cedural questions. Must every defendant be advised of his right to proceed pro se? If so, when must that notice
be given? Since the right to assistance of counsel and the right to self-representation are mutually exclusive, how
is the waiver of each right to be measured? If a defendant has elected to exercise his right to proceed pro se,
does he still have a constitutional right to assistance of standby counsel? How soon in the criminal proceeding
must a defendant decide between proceeding by counsel or pro se? Must he be allowed to switch in mid-trial?
May a violation of the right to self-representation ever be harmless error? Must the trial court treat the pro se
defendant differently than it would professional counsel? I assume that many of these questions will be answered
with finality in due course. Many of them, however, such as the standards of waiver and the treatment of the
pro se defendant, will haunt the trial of every defendant who elects to exercise his right to self-representation.
The procedural problems spawned by an absolute right to self-representation will far outweigh whatever tactical
advantage the defendant may feel he has gained by electing to represent himself. If there is any truth to the old
proverb that "one who is his own lawyer has a fool for a client," the Court by its opinion today now bestows a
constitutional right on one to make a fool of himself.).

See John F. Decker, The Sixth Amendment Right to Shoot Oneself in the Foot: An Assessment of the Guarantee
of Self-Representation Twenty Years After Faretta, 6 Seton Hall Const. L. J. 483, 487 (1996).

See Robert E. Toone, The Incoherence of Defendant Autonomy, 83 N. C. L. Rev. 621, 628 (2005).

See 422 U.S., at 826-7 ("The colonists brought with them an appreciation of the virtues of self-reliance and a
traditional distrust of lawyers. When the Colonies were first settled, 'the lawyer was synonymous with the cri-
nging Attorneys-General and Solicitors-General of the Crown and the arbitrary Justices of the King's Court, all
bent on the conviction of those who opposed the King's prerogatives, and twisting the law to secure convictions.'
This prejudice gained strength in the Colonies where 'distrust of lawyers became an institution.' Several Colo-
nies prohibited pleading for hire in the 17th century. The prejudice persisted into the 18th century as 'the lower
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classes came to identify lawyers with the upper class.' The years of Revolution and Confederation saw an up-
surge of antilawyer sentiment, a 'sudden revival, after the War of the Revolution, of the old dislike and distrust
of lawyers as a class.").

See Martinez v. Court of Appeals, 528 U.S. 152, 158 (2000) (Therefore, while Faretta is correct in concluding

that there is abundant support for the proposition that a right to self-representation has been recognized for cen-
turies, the original reasons for protecting that right do not have the same force when the availability of competent
counsel for every indigent defendant has displaced the need--although not always the desire--for self-represen-

See Erica Hashimoto, Defending the Right to Self-Representation: An Empirical Look at the Pro Se Felony De-
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64
tation.).

65 See 422 U.S., at 834.

66
fendant, 85 N.C. L. Rev. 423 (2007).
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S MM EIEANFERDEA LY FEBRMNAEEMH T ER ARG EZ T EE > available at: <http://www.
laf.org.tw/tw/announce/index_detail.php? Anno_ID=15> (last visited, Feb. 19", 2010).
See 422 U.S., at 835.
See Boykin v. Alabama, 395 U.S. 238, 243 (1969) (Several federal constitutional rights are involved in a waiver

that takes place when a plea of guilty is entered in a state criminal trial. First is the privilege against compulsory
self-incrimination guaranteed by the Fifth Amendment and applicable to the States by reason of the Fourteenth.
Malloy v. Hogan, 378 U. S. 1. Second is the right to trial by jury. Duncan v. Louisiana, 391 U. S. 145. Third
is the right to confront one's accusers. Pointer v. Texas, 380 U. S. 400. We cannot presume a waiver of these

three important federal rights from a silent record.).
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