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A study of the conflict of laws in international copyright
Lin, Yih-Shan

Abstract

Copyright law is an area of private law which easily assumes this kind
of international character because its subject matter effortlessly crosses
geographical borders. This trait has been augmented by the development of
the Internet and communication technologies. Scholars point out several
important factors contributing to the ever-increasing importance of copyright
law in the international arena. First, technological development allows a user
easy worldwide access to copyrighted works to a degree unthinkable before.
Second, the Internet threatens the traditional territorial principle of copyright
law. Finally, copyright law has acquired outstanding importance as a result
of the “shift of emphasis from manufactured goods to ideas, information,
and images—the subject matter of intellectual property.
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These factors exacerbate old legal problems and even create new ones
in international copyright disputes. One cluster of traditional problems that
has gained new importance is that of conflict of laws questions surrounding
both initial copyright ownership and transfer of rights.

Problems regarding ownership and transfer of rights have been compounded
by the growing transparency of national borders, the shift from industrial to
information markets and burgeoning participation of copyrighted works in
international commerce.

These changes have, in turn, put unbearable pressure on the traditional
interpretation of the principle of national treatment enshrined in the Berne
Convention for the Protection of Literary and Artistic Works. According to
the conventional understanding of national treatment, the law of a protecting
country should determine all the issues of copyright, including ownership.
This approach also comports with the related principle of territoriality because
it regards copyright as consisting of separate sets of rights for each sovereign
state. The Berne Convention for the Protection of Literary and Artistic Works

(Berne Convention ) is one of the most influential copyright treaties in the
world. First established in 1886, in Berne, Switzerland, this Convention sis
now administered by the world Intellectual Property Organization ( WIPO ) ,
an intergovernmental organization created under the auspices of the United Nations.

International copyright law has long escaped the reach of the general
conflict of laws analysis because it adhered to the conventional interpretation
of the national treatment doctrine, according to which, “the courts in the
state where in fringement occurs nearly always apply their own national
law.” Copyright Law, thus, remained territorial and isolated from the parallel
conflict of laws revolution that had taken place in tort and contract cases
where the rigid territorial approach was displaced by various forms of

“interest analysis.”
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