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The study on Non-prosecutorial disposition and Reconsideration

Chang,Ming-Woei

Abstract

While the Reconsideration is designed to be a check for non-prosecution
decision, this paper analyzes the non-prosecution decision from the comparative
viewpoint. This paper also discusses double jeopardy rule in the United States
Constitution and concludes that a non-prosecution decision would not result
in any criminal jeopardy to bar another prosecution. In addition, from the
view point of separation of powers, this paper claims that only the judicial
branch is entitled to make punishable decisions, and a non-binding decision
of prosecution itself only suggests the court to convict. The prosecutorial
power, based upon the inquisitorial model, would infringe the judicial power
if a non-prosecution decision makes an irrevocable fact finding. To avoid
the question whether a non-prosecution decision makes an irrevocable fact
finding, this paper suggests that Article 260 of the ROC CPC to be abolished.
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See Wayte v. United States, 470 U.S. 598, 607-8 (1985) . ( "This broad discretion rests largely on the recog-
nition that the decision to prosecute is particularly ill-suited to judicial review. Such factors as the strength of

the case, the prosecution's general deterrence value, the Government's enforcement priorities, and the case's
relationship to the Government's overall enforcement plan are not readily susceptible to the kind of analysis the
courts are competent to undertake. Judicial supervision in this area, moreover, entails systemic costs of particular
concern. Examining the basis of a prosecution delays the criminal proceeding, threatens to chill law enforcement
by subjecting the prosecutor's motives and decision-making to outside inquiry, and may undermine prosecutorial
effectiveness by revealing the Government's enforcement policy. All these are substantial concerns that make
the courts properly hesitant to examine the decision whether to prosecute." )

In the United States, the prosecutor is probably the most important decision-maker in the criminal process. The
impetus to begin a criminal investigation usually emanates from a private complainant, and it is ordinarily the
police who conduct the bulk of investigations; but the determinations whether to charge a suspect, what to charge
him with, and what sanctions eventually to impose are made or substantially influenced by the prosecutor. Avail-
able at: http://law.jrank.org/pages/1857/Prosecution-Comparative-Aspects.html (last visited, Jun. 6",
2009) - See also United States v. Goodwin, 457 U.S. 368, 380 (1982) . A charging decision does not levy
an improper "penalty" unless it results solely from the defendant's exercise of a protected legal right, rather than

the prosecutor's normal assessment of the societal interest in prosecution. See Westen & Westin, A Constitu-
tional Law of Remedies for Broken Plea Bargains, 66 Calif. L. Rev. 471, 486 (1978).

SHSERL > <FERRFRY BHAFEER LA R> > CGREHRF) > % 185 > 2002 4+
1A> 86"

The Fifth Amendment to the U.S. Constitution just says: "nor shall any person be subject for the same offense
to be twice put in jeopardy of life or limb."

The U. S. Supreme Court has held that jeopardy attaches during a jury trial when the jury is sworn. In criminal
cases tried by a judge without a jury, also called a bench trial, jeopardy attaches when the first witness is sworn.
Available at: <http://law.enotes.com/everyday-law-encyclopedia/double-jeopardy > (last visited, Jun. 6",
2009)
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53 There are three essential protections included in double jeopardy: protection from being retried for the same cri-

me after an acquittal; protection from retrial after a conviction; and protection from being punished multiple tim-

es for the same offense. Available at: <http://www.bookrags.com/Double jeopardy > (last visited, Jun. 6th,

2009) -

54 See United States v. Ball, 163 U.S. 662, 669 (1896 ) . ( "The prohibition is not against being twice punished,
but against being twice put in jeopardy; and the accused, whether convicted or acquitted, is equally put in jeop-

ardy at the first trial." )
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See Green v. United States, 355 U.S. 184, 187-8 (1957 ) . ( "The underlying idea, one that is deeply ingrained
in at least the Anglo-American system of jurisprudence, is that the State with all its resources and power should

not be allowed to make repeated attempts to convict an individual for an alleged offense, thereby subjecting him
to embarrassment, expense and ordeal and compelling him to live in a continuing state of anxiety and insecurity,
as well as enhancing the possibility that even though innocent he may be found guilty." )

See United States v. DiFrancesco, 449 U.S. 117, 130 (1980) . ( "This is justified on the ground that, however
mistaken the acquittal may have been, there would be an unacceptably high risk that the Government, with its

superior resources, would wear down a defendant, thereby 'enhancing the possibility that even though innocent
he may be found guilty.' "We necessarily afford absolute finality to a jury's verdict of acquittal - no matter how
erroneous its decision.'")

See Wayne R. LaFave et al., Criminal Procedure, 1176 (West, 2004 ) .

See Ex Parte Lange, 85 U.S. 163, 169 (1873). ( "Blackstone in his Commentaries,7 cites the same maxim as
the reason why, if a person has been found guilty of manslaughter on an indictment, and has had benefit of cle-
rgy, and suffered the judgment of the law, he cannot afterwards be appealed. Of course, if there had been no
punishment the appeal would lie, and the party would be subject to the danger of another form of trial. But by
reason of this universal principle, that no person shall be twice punished for the same offence, that ancient right
of appeal was gone when the punishment had once been suffered. The protection against the action of the same
court in inflicting punishment twice must surely be as necessary, and as clearly within the maxim, as protection
from chances or danger of a second punishment on a second trial. The common law not only prohibited a second
punishment for the same offence, but it went further and forbid a second trial for the same offence, whether the
accused had suffered punishment or not, and whether in the former trial he had been acquitted or convicted. He-
nce to every indictment or information charging a party with a known and defined crime or misdemeanor,
whether at the common law or by statute, a plea of autrefois acquit or autrefois convict is a good defence." )
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